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Ulrich Becker

Rolf Birk zum 80. Geburtstag
Rolf Birk, Mitbegründer dieser Zeitung, hat im April dieses Jahres sein
80. Lebensjahr vollendet. Dazu soll ihm auch an dieser Stelle gratuliert werden. Vor allem aber gebührt ihm ein herzlicher Dank: dafür, dass er viele
Jahre die Zeitschrift für Internationales Arbeits- und Sozialrecht betreut, und
vor allem dafür, dass er auf diese Weise den Austausch zwischen Arbeitsund Sozialrecht vorangebracht hat. Das ist in Deutschland bekanntlich kein
leichtes Unterfangen, weil hier – anders als in fast allen anderen Ländern
– ein großer Teil der Sozialrechtler über einen öffentlich-rechtlichen Hintergrund verfügt, die „Kontaktstellen“ zwischen den beiden Fächern dementsprechend geringer und etwa auch die wissenschaftlichen Verbände getrennt
organisiert sind.
Rolf Birk gehört zu den wenigen deutschen Arbeitsrechtlern, die nicht nur
einen regen Austausch über die Fachgrenzen, sondern vor allem auch über
GLHQDWLRQDOHQ*UHQ]HQKLQDXVSÀHJHQXQGVHOEVWLQQHQQHQVZHUWHP8PIDQJ
über lange Jahre rechtsvergleichend gearbeitet haben. In gewisser Weise war
er schon zu Beginn seiner akademischen Karriere ein Grenzgänger, weil er
in Erlangen Assistent von Reinhard Zippelius war, aber unter der Betreuung
von Ludwig Schnorr von Carolsfelds promoviert (1966) und sich habilitiert
hat (1971). Nach einigen Jahren als Inhaber des Lehrstuhls für Privatrecht,
Rechtssoziologie und Rechtstheorie an der Juristischen Fakultät der Universität Augsburg wechselte er 1983 an die Universität Trier auf den Lehrstuhl
für Arbeitsrecht, Privatrecht und Internationales Privatrecht. Zugleich wurde
er Gründungsdirektor des Instituts für Arbeitsrecht und Arbeitsbeziehungen in
der Europäischen Gemeinschaft. Das war eine Verbindung, die hervorragend
passte. Rolf Birk konnte seine umfangreichen Kenntnisse ausländischer Arbeitsrechtsordnungen einbringen, arbeitete weiter an deren Vertiefung, verbesserte auch seine eigenen, von ihm zu recht als notwendige Grundlage angesehenen Kenntnisse der Sprachen und der kulturellen Hintergründe und baute
eine beeindruckende Bibliothek des internationalen Arbeitsrechts in Trier auf.
Rolf Birk konzentrierte sich aber nicht völlig auf Auslandsaktivitäten. Er beherzigte immer den Grundsatz, dass die Anerkennung zu Hause unerlässlich
ist, um auch auf internationaler Ebene überzeugen zu können. Dementsprechend hat er sein ganzes Leben als Forscher über auch bedeutende Beiträge
zum deutschen Arbeitsrecht geliefert. Zugleich hat er es geschafft, Beziehungen zu anderen Rechtswissenschaftlern in aller Welt aufzubauen. Die große
Zahl seiner Gastprofessuren und Vortragsaufenthalten rund um den Globus
legt davon Zeugnis ab, ebenso wie zwei Ehrendoktorate der Universitäten
Miskolc und Pécs.
Seit seiner Emeritierung hat Rolf Birk seine Tätigkeiten schrittweise zurückgefahren. Gerade weil er sein wissenschaftliches Feld lange und höchst
verdienstvoll bestellt hat, sah er die Zeit gekommen, anderen Platz zu ma-
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chen. Das ist einsichtig, aber auch zu bedauern, weil die Gespräche mit ihm
selten werden. Sie waren immer etwas Besonderes, geprägt durch Offenheit
und Direktheit, durch Humor bei großer Ernsthaftigkeit in der Sache, durch
JHHUGHWH:HOWOlX¿JNHLWGXUFKHLQNDXPIDVVEDUHV$UVHQDODQ:LVVHQXQG(Ufahrung. Das betrifft nicht nur das Recht und seine Protagonisten, sondern
auch die schönen Dinge des Lebens, als dessen profunder Kenner sich Rolf
Birk immer wieder in erstaunlicher Vielfalt und Tiefe erwiesen hat. Es ist ihm
von Herzen zu wünschen, dass ihm seine Lebensfreude möglichst lange erhalten bleibt.

Gabriela Mendizábal Bermúdez, Cuernavaca
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A. Introduction
For more than a century, labour inspection has contributed to the enforcement (Durchsetzung) of workers’ rights with regard to their employers around
the world.
This authority has the capacity to enforce compliance with labour and social security regulations through the imposition of penalties, with or without
D UHTXHVW RI DFWLRQ ¿OHG E\ ZRUNHUV DQG ZLWKRXW WKH QHHG WR JR EHIRUH WKH
courts to deliver justice.
The issue of labour inspection is so important that both the Treaty of Versailles and the constitution of the International Labour Organization itself already contained provisions to that effect, and this international body has been
DGYRFDWLQJWKHUDWL¿FDWLRQRILQWHUQDWLRQDOLQVWUXPHQWVDPRQJLWVPHPEHUVIRU
the last 70 years. This effort has crystallized into 4 conventions, one protocol
and 5 recommendations.
The scope of labour inspection varies from one country to another, but its
main functions are: control; penalty, prevention and advisory services; and the
generation of information. These functions are primarily regulated in provisions set forth in legislative, administrative and collective agreements. Some
countries like Costa Rica even include exceptional measures such as giving
talks to students at schools and in training centres to familiarize them with
issues regarding their future labour relations and working conditions.
Therefore, this article presents an analysis of labour inspection as the authority that contributes to the enforcement of workers’ rights by performing a
comparative study of 5 Latin American countries.
7KLVDUWLFOHLVGLYLGHGLQWRSDUWV7KH¿UVWGLVFXVVHVWKHUROHRIODERXULQspection at international level from a conceptual, historical and ILO perspective. The second presents the most salient points of the comparative study of
/DWLQ$PHULFDQFRXQWULHVVHOHFWHGEDVHGRQWKHUDWL¿FDWLRQDQGHQWU\LQWR
force of ILO Conventions 81 and 129: Argentina, Costa Rica, Colombia, and
8UXJXD\$¿IWKFRXQWU\0H[LFRZDVDGGHGHYHQWKRXJKLWKDV\HWWRUDWLI\
the mentioned conventions because its experience serves as a contrast to the
analysis of the other countries, its socio-economic context is similar, it shares
the same colonial past and it is part of the same geographical region: Latin
America.
The third part analyses the relationship of labour inspection in the enforcement of workers’ labour and social security rights, where it is shown to be
even more important for poor workers. This third section also presents a
brief overview of the current problems labour inspection faces in this region.
Lastly, the article closes with the fourth part: the corresponding conclusions
and research sources.
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B. Labour inspection
Labour inspection is an authority with the ability to enforce the application
of labour and social security regulations through the imposition of penalties
ZLWKRUZLWKRXWDUHTXHVWRIDFWLRQ¿OHGE\ZRUNHUVDQGZLWKRXWWKHQHHGWR
go before the courts to deliver justice.
The ILO stipulates the following:
Labour inspection is a public function of labour administration that ensures the application of labour legislation in the workplace. Its main role is to
convince the social partners of the need to observe the law at the workplace
and their mutual interest in this regard, through preventive, educational and,
where necessary, enforcement measures.1
Labour inspection has the following characteristics:
• It is a public function. Therefore, it is a government or State-commissioned
authority that can also be made up of a private organization in concert with
an authority.
 ,WV¿HOGRIFRPSHWHQFHLVVWLSXODWHGLQLQWHUQDWLRQDODQGQDWLRQDOSURYLVLRQV
laws, administrative rules and regulations, and collective agreements.
• The legal provisions that regulate labour inspection are sui generis provisions aimed at protecting workers’ rights while also regulating the functions of the authorities themselves. To this effect, these provisions are
framed within Administrative Labour Law.
• Scope of application: The subjective scope of protection of labour inspection provisions is determined by a relationship of paid work and of
learning, although systems in developed countries also include self-emSOR\PHQW (DFK FRXQWU\ GH¿QHV LWV RZQ ¿HOG RI DSSOLFDWLRQ WKDW LV ODbour inspection in some countries oversees the working and social security
conditions of factory and commerce workers while in other countries, it
extends to agriculture and mining, child labour, etc.
• Functions: Today, the following functions are recognized among countries
that have signed Convention 81: control, punishment, prevention and advisory services, and information, in addition to making the corresponding
DXWKRULW\DZDUHRIWKHGHIHFWVRUDEXVHVQRWVSHFL¿FDOO\FRYHUHGE\H[LVWing legal provisions.
• The main issues labour inspection must oversee are: labour relations,
wages, general working conditions, occupational health and safety, and issues related to employment and social security.

1 ILO, Inspección del trabajo: lo que es y lo que hace, 2011, 12.
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I. History
The origin of labour inspection dates back to the time of the Industrial
Revolution.
In the late 18th and early 19th centuries, the exploitation and excesses carried out by the employer class led to discontent among the working classes.
The nature of the work activities did not guarantee hygienic conditions for
the workers; the workers did dangerous activities without any type of protection; the workers worked long hours for unfair wages, and so on. These
conditions led workers in the United Kingdom (the country with the most
advanced technology in mechanization at the time) to rise up. As a result,
WKH ¿UVW ODERXU ODZV ZKLFK ZRXOG VRRQ LQFOXGH ODERXU RYHUVLJKW ZHUH
established.
The history of labour inspection is the story of State intervention in worker-employer relations, especially after the State evolved from simply being a
judge in settling disputes between parties to developing a technique to enforce
labour standards, in which the State becomes the party to balance out the differences between employers and workers as both an authority and as an indispensable element of social justice.
The objective and substantive rules regulating workers’ rights established
not only workers’ rights, but also the procedural mechanisms for these rights
to be asserted in court. According to Antonio Saracho, UK judges originally
had the power to inspect and apply penalties,2 but it was not until this function
is taken away from State authority and placed under the responsibility of two
persons: a judge and an inspector, that labour inspection emerges as a means
for the application of workers’ rights.
And as seen in this article, labour inspection is a technique for externalizing the enforcement of workers’ rights, which was initially implemented in
continental Europe. However, over the years, it has been replicated in many
countries around the world and endowed with very local characteristics.
The history of labour inspection can be divided into three stages:
7KH¿UVWEHJDQZLWKWKHVHSDUDWLRQRIWKH¿JXUHVRIMXGJHDQGWKHLQVSHFWRU
DQGLVVHWIRUWKLQWKH¿UVWODERXUODZVRIZKLFKWKHIROORZLQJVWDQGRXW
 7KH ¿UVW ODERXU ODZV ZHUH HVWDEOLVKHG LQ WKH 8QLWHG .LQJGRP 7KH
Health and Morals of Apprentices Act was passed on 22 June 1802. This
act established a rudimentary form of labour inspection: volunteer committees made up of local notables would supervise the application of the
act by having the local magistrate appoint two visitors: a clergyman and
a Justice of the Peace3 to inspect the premises.
2. The above act was ineffective, and in 1833 the United Kingdom passed
WKH$OWKRUS¶V)DFWRU\$FWZKLFKDLPHGDWRI¿FLDOO\RYHUVHHLQJIDFWRU\
2 Ramírez, JZ 1983, 159.
3 Kurczyn, JZ 1997, 565.
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working conditions by appointing labour inspectors. This is the true
emergence of labour inspection by separating the functions of judge and
inspector who are authorized to impose sanctions.4
The Prussian Child Labour Law was passed in 1839. This law established the facultative inspection carried out by a bilateral commission
comprising the police and school inspectors.5
The regulations of 9 March 1839 set a precedent for labour inspection in
Germany. These rules centred on the creation of a factory inspection system to supervise the work of young factory workers. By 1853, inspectors were authorized to oversee issues regarding the health and safety of
young workers.6
In 1872, the German Kingdom of Prussia established a general occupational safety and hygiene inspection system.7
7KH¿UVWSUHFHGHQWVRIODERXURYHUVLJKWLQ6SDLQDUHIRXQGLQWKHPLQLQJ
sector in, but it was not until 1906 that labour inspection was implemented as a technical body of the Institute of Social Reform.8
In France, the law of 19 May 1874 was created for the purpose of creDWLQJDVSHFLDOXQLWRIRI¿FLDOVWRPRQLWRUFRPSOLDQFHZLWKVRFLDOODZV
This unit was consisted of 15 inspectors who were appointed and paid
by the State, and another 15 inspectors who were appointed and paid by
employers’ councils.9
In Germany on 15 July 1878, an imperial law instituted mandatory inspections for all German industries regardless of the industrial activity
carried out.10
In 1883, Kaiser Franz Joseph I of Austria authorized the law on the appointment of commercial inspectors (Gesetz betreffend die Bestellung
von Gewerbeinspectoren 7KH¿UVWQLQHFRPPHUFLDOLQVSHFWRUV±IRUWKH
HQWLUHWHUULWRU\RIWKHIRUPHU$XVWULDQ(PSLUH±EHJDQWKHLUGXWLHVRQ
February 1884.11
Later, the idea of choosing some workers to act as safety delegates materialized. This idea spread and was adopted by several countries, especially in the mining industry (France in 1890, Belgium in 1897, and the
Netherlands in 1906).12

Ramírez, JZ 1983, 160.
Suárez, La inspección en el trabajo, 1997, 783.
Biblioteca virtual en salud- Desarrollo sostenible, Antecedentes, 4, (http://www.bvsde.org.ni/Web_textos/
UNICA/UNICA0007/Antecedente.pdf) <August 7, 2017>.
7 Biblioteca virtual en salud (Fn. 6).
8 Beneyto Calabuig, Damian, La Inspección de Trabajo. Funciones, actas y recursos, 2012, 23.
9 Suárez, La inspección en el trabajo, 1997, 784.
10 Biblioteca virtual en salud (Fn. 6).
11 Szymanski,-=±
12 Espuny, JZ 2010, 1.
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11. In Hamburg, the 9th Conference of the Metal Workers’ Union in May
1909 called for the restructuring of the Inspectorate by strengthening
the role of inspectors. They requested that physicians, persons specializing in industrial hygiene, and workers be admitted as inspectors to ensure compliance with protective laws and laws regarding occupational
accidents.13
The second stage is characterized by international recognition of labour
inspections.
Since its creation, the ILO had already contemplated labour inspection in
the same two documents that established it as a body: the Treaty of Versailles
and its constitution:
$UWLFOHDQGVSHFL¿FDOO\3RLQWFRQWDLQHGLQ3DUW;,,,RIWKH7UHDW\RI
Versailles of 1919 states that:
The High Contracting Parties, recognising that the well-being, physical,
moral and intellectual, of industrial wage-earners is of supreme international
importance, having framed, in order to further this great end, the permanent
machinery provided for in Section I, and associated with that of the League
of Nations.
They recognize that differences of climate, habits and customs, of economic
opportunity and industrial tradition, make strict uniformity in the conditions
RI ODERXU GLI¿FXOW RI LPPHGLDWH DWWDLQPHQW %XW KROGLQJ DV WKH\ GR WKDW ODbour should not be regarded merely as an article of commerce, they think
that there are methods and principles for regulating labour conditions which
all industrial communities should endeavour to apply, so far as their special
circumstances will permit.
Among these methods and principles, the following seem to the High Contracting Parties to be of special and urgent importance:
Ninth. – Each State should make provision for a system of inspection in
which women should take part, in order to ensure the enforcement of the
laws and regulations for the protection of the employed.14
Meanwhile, Article 10, paragraph 2, b) of the ILO Constitution declares
that:
)XQFWLRQVRIWKH2I¿FH
 6XEMHFW WR VXFK GLUHFWLRQV DV WKH *RYHUQLQJ %RG\ PD\ JLYH WKH 2I¿FH
shall:
(b) accord to governments at their request all appropriate assistance
within its power in connection with the framing of laws and regulations on
the basis of the decisions of the Conference and the improvement of administrative practices and systems of inspection;15
13 Espuny, JZ 2010, 3.
14 Treaty of Versailles, 1919.
15 ILO, Constitution, 1919.
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Later, the work of the ILO on labour inspection led to the creation of several international instruments that have had positive effects on the legislation
RIFRXQWU\PHPEHUVWKDWKDYHUDWL¿HGWKHFRUUHVSRQGLQJFRQYHQWLRQVDVVHHQ
in the sections below.
The third stage alludes to the enhancement of the functions assigned to
ODERXU LQVSHFWLRQ ZKLOH PDNLQJ FRQWURO PHFKDQLVPV PRUH ÀH[LEOH VR WKDW
countries have the option to put the oversight of certain labour activities in
the hands of private agencies. For example, Mexico entrusts private and social organizations with the training of the inspectors who will be in charge of
monitoring compliance with labour legislation.
The functions of labour inspection have extended over the years, going
from the simple application of labour regulations, to advisory services and
a prevention mechanism for occupational accidents and illnesses, including
today’s inspections of »psychological and psychosomatic aspects of the employment relationship, such as stress, harassment and bullying in the workplace.«16 Their functions are also extended according to regional or local
needs. For example, while in Ghana, Thailand or Ukraine, labour inspectors
help protect workers in relation to the HIV/AIDS pandemic, while in Finland, the inspectorate contributes to the prevention of safety and health risks
to children living on farms aimed at reducing the number of tractor accidents,
and so on.17
II. The Functions of Labour Inspection
7KH IXQFWLRQV DVVLJQHG WR ODERXU LQVSHFWLRQ DURXQG WKH ZRUOG DUH GH¿QHG
by a common goal: the application of labour standards in order to improve
working conditions and protection for workers.
Although each country has entrusted labour inspection with diverse functions depending on the country’s needs, resources and organization, it is possible to highlight the following general functions:
1. Controls
Control of compliance with labour standards is carried out by means of
workplace visits since in situ inspections are based on: 1. An overall approach
to workers well-being; 2. Proper compliance with current regulations; and 3.
6SHFL¿FLVVXHVZKHQYHULI\LQJFDVHVIRULQVWDQFHLUUHJXODUPLJUDQWZRUNHUV
child labour, maternal and child health, etc.

16

ILO, Inspección del Trabajo, Estudio general relativo al Convenio sobre la inspección del trabajo, 1947
(núm. 81), y al Protocolo de 1995 relativo al Convenio sobre la inspección del trabajo, 1947, a la Recomendación sobre la inspección del trabajo (minas y transporte), 1947 (núm. 82), al Convenio sobre la
inspección del trabajo (agricultura), 1969 (núm. 129), y a la Recomendación sobre la inspección del trabajo
(agricultura), 1969 (núm. 133): tercer punto del orden del día: informaciones y memorias sobre la aplicación de convenios y recomendaciones, 2006, 4.
17 ILO (Fn. 16), 20 ff.
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2. Penalties
The ILO notes that the principal sanction for many labour inspection sysWHPV WDNHV WKH IRUP RI DGPLQLVWUDWLYH ¿QHV HYHQ WKRXJK WKHUH PD\ DOVR EH
other sanctions procedures (administrative, criminal or civil). However, all
sanctions can be challenged in court. In some countries, there are specialized social security inspectorates with special administrative procedures
RI WKHLU RZQ SURYLGLQJ IRU DXWRPDWLF DI¿OLDWLRQ DQG H[SHGLWLRXV PHDQV RI
enforcement.18
3. Prevention and advisory services
Article 3, paragraph 1 (b) of Convention 81 indicates that labour inspection
should supply technical information and advice to employers and workers
concerning the most effective means of complying with legal provisions. On
closer analysis of this subparagraph, it is clear that the advisory role is twofold in terms of protection: on the one hand, it protects workers by informing
them of their rights; and on the other, it also protects the employers before
the self-same labour authorities by providing employers with the information
QHHGHGWRKHOSWKHPIXO¿OWKHLUREOLJDWLRQV
4. Information
The generation of information is important for planning and improving
workers’ quality of life. Hence, international instruments include the publication and communication of annual reports that take into account current legislation, the personnel in charge of labour inspection, their jurisdiction and activities, as well as statistical data on occupational accidents and
illnesses.
5. Bringing to the notice of the competent authority
To bring to the notice of the competent authority defects and abuses not
VSHFL¿FDOO\FRYHUHGE\H[LVWLQJOHJDOSURYLVLRQVDQGZKHUHDSSURSULDWHDUH
included in other legal provisions, for example, criminal offenses.
III. The ILO and Labour Inspection Nowadays
One of the ILO objectives in terms of labour inspection is to guarantee a
minimal universal threshold of protection for workers in the relevant sectors
by establishing international regulations that apply to the Member States that
ratify them.

18

ILO (Fn. 16), 4.
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They do not seek to impose a uniform labour inspection system. They set
the organizing and functioning principles that should underlie labour inspection as an institution that is responsible for, on one hand, ensuring the application of legislation on conditions of work and the protection of workers, and on
the other hand, contributing to the development of this legislation in step with
developments in the national and international labour markets.19
The instruments the ILO has established regarding labour inspection are
quite diverse, as seen in the following list:
a) Convention No. 81 concerning Labour Inspection in Industry and ComPHUFH  HQWU\ LQWR IRUFH $SULO  ZLWK  UDWL¿FDWLRQV DV RI
August 2017.20
b) Convention No. 85 concerning Labour Inspectorates (Non-Metropolitan
Territories), 1947,21 (QWU\ LQWR IRUFH  -XO\  ZLWK MXVW  UDWL¿FD
tions.22
c) Convention No. 129 concerning Labour Inspection in Agriculture, 1969,
HQWU\LQWRIRUFH-DQXDU\ZLWKUDWL¿FDWLRQV23
d) Convention No. 178 concerning the Inspection of Seafarer’s Working and
Living Conditions, 1996, entry into force: 22 April 2000, with only 15 rati¿FDWLRQV24
e) Protocol of 1995 to the Labour Inspection Convention, 1947.
f) Recommendation No. 5 on labour inspection (Health Services), 1919.
(withdrawn by the Conference in June 2000).
g) Recommendation No. 20, on labour inspection, 1923.
h) Recommendation No. 81, on labour inspection, 1947.
i) Recommendation No. 82, on labour inspection (mining and transport),
1947.
j) Recommendation No. 133, on labour inspection (agriculture), 1969.
$VVHHQWKHUHDUHQRWPDQ\UDWL¿FDWLRQV(YHQWKHQWKHWZRPRVWLPSRUWDQW
conventions on this issue, Nos. 81 and 129 have been better received. These
two particular conventions are binding and provide guidelines for the enforcement of labour inspection.

19
20

ILO (Fn. 16), 4.
ILO5DWL¿FDFLyQGHO& KWWSZZZLORRUJG\QQRUPOH[HVI"S 123
300_INSTRUMENT_ID:312226) <August 4, 2017>
21 Article 9 of this Convention states that its provisions cease to apply in a territory when the provisions of
Convention No 81 are applied.
22 ILO5DWL¿FDFLyQGHO& KWWSZZZLORRUJG\QQRUPOH[HVI"S 123
300_INSTRUMENT_ID:312230) < August 4, 2017>
23 ILO5DWL¿FDFLyQGHO& KWWSZZZLORRUJG\QQRUPOH[HVI"S 123
300_INSTRUMENT_ID:312274) < August 4, 2017>
24 ILO5DWL¿FDFLyQGHO& KWWSZZZLORRUJG\QQRUPOH[HVI"S 123
300_INSTRUMENT_ID:312323) < August 4, 2017>
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7KHVH WZR FRQYHQWLRQV GH¿QH WKH IXQFWLRQV GXWLHV DQG UHVSRQVLELOLWLHV RI
labour inspection systems; the requirements for hiring personnel, the course
of action for inspectors to follow, inspectors’ powers and obligations in terms
of ethics and information about their activities.
Zambia was the latest nation to ratify both conventions in 2013, more than
six decades after its entry into force. Thus, it can be said that both the conventions and their content are still current.
The ILO has been constantly working on this issue. Since 2006, the ILO
has backed a global strategy to build modern and effective labour inspection
systems. »The strategy includes various activities both nationally and globally, like helping Member States prepare for labour inspection audits, developing national action plans to improve the effectiveness of labour inspection
and guaranteeing training for labour inspectors.«25
In addition to the above, some of the most important actions in recent years
include:
1. In terms of spreading information, the results of various research projects
been published, such as: the 2017 Labour inspection and other compliance
mechanisms in the domestic work sector, etc. Furthermore, two guides
were published in 2011: one for workers and one for employers, both of
which were entitled »Labour Inspection: What It Is and What It Does.«
7KH SXUSRVH RI WKHVH JXLGHV LV WR SURYLGH WKH LQIRUPDWLRQ HDFK VSHFL¿F
sector (employer and worker) needs to understand the role of inspection
and to contribute to its functions.26
 7KHLPSOHPHQWDWLRQRIª*XLGHOLQHVRQÀDJ6WDWHLQVSHFWLRQRIZRUNLQJDQGOLYLQJFRQGLWLRQVRQERDUG¿VKLQJYHVVHOV©27 for compliance with
LQWHUQDWLRQDOFRQYHQWLRQV VSHFL¿FDOO\ZLWKWKH:RUNLQ)LVKLQJ&RQYHQtion No. 188) and each country’s national legislation.
3. In 2017, the »Optimizing compliance with child labour legislation through
strategic collaboration of labour inspection and child labour monitoring
SURJUDPPHV© ZDV HVWDEOLVKHG 7KLV SURJUDP ZDV HVWDEOLVKHG WR ¿JKW
against child labour and its worst forms through the use of both its enforcement and advisory actions. This program contemplates cooperation
among various institutions, including labour inspectorates since they have
unwaveringly contributed to the eradication of child labour.28

25
26
27
28

ILO, (Fn. 1), 12.
ILO (Fn. 1), 14.
ILO, Pautas sobre la inspección por el Estado del pabellón de las condiciones de vida de trabajo a bordo de
ORVEXTXHVSHVTXHURV±*XLGHOLQHVRQDJ6WDWHLQVSHFWLRQRIZRUNLQJDQGOLYLQJFRQGLWLRQVRQERDUGVKLQJ
vessels, 2017, VI.
ILO, Optimización del cumplimiento de la legislación sobre el trabajo infantil a través de la colaboración
entre los servicios de inspección del trabajo y los programas vigilancia y seguimiento del trabajo infantil,
2017, 3.
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C. Comparative study of labour inspection in 5 Latin American countries
In Latin America, labour inspection and social security institutions are in
charge of ensuring the enforcement of labour provisions in each country’s legal system. These institutions, in turn, have their own oversight and enforcement mechanisms.
It is highly interesting to analyse labour inspection as one of these enforcement mechanisms, especially because it is a technique to externalize the enforcement of law. While it might present the common features marked by the
guidelines set forth in ILO conventions, every country, as stated before, has
not only historically developed labour inspection in different ways, but their
structure, organization and functions have corresponded to the economic, legal, and social development, as well as the needs, of each nation.
For that reason, this section presents the results of a comparative study of
ODERXU LQVSHFWLRQ LQ ¿YH FRXQWULHV LQ WKH VDPH JHRJUDSKLFDO UHJLRQ /DWLQ
America.
7KHFKRLFHRIFRXQWULHVZDVEDVHGRQWKHUDWL¿FDWLRQDQGHQWU\LQWRIRUFH
of Conventions No. 81 and No. 129: Argentina, Costa Rica, Colombia, and
8UXJXD\$¿IWKFRXQWU\0H[LFRZDVDGGHGGHVSLWHWKHIDFWWKDWLWKDVQRW
UDWL¿HG WKHVH FRQYHQWLRQV EHFDXVH LWV FRQGLWLRQV DQG VLPLODU VRFLRHFRQRPLF
context serve as a contrast in the analysis of the other countries.
Another factor that helped determine which countries to analyse was havLQJDVLPLODUFRORQLDOSDVWDVZHOODVWKHLQÀXHQFHRI$UWLFOHRIWKH0H[ican Constitution, which marks the beginning of the social constitutionalism
that was replicated in other constitutions in the region.
Article 123 is one of the victories the working class gained from the Mexican Revolution. Consequently, it stands as a rule of minimums to protect
workers against their employers. This same trend is seen in its legislation, the
Federal Labour Act, as well as in Latin American labour regulations.
»The evolution of Latin American labour legislation has undergone
changes in various directions, without having essentially altered its original
design. The structural reforms affected the social security systems to a greater
extent, but they did not touch the essential features of old labour regulation
models.«29

29

Besunsán, Regulaciones laborales, calidad de los empleos y modelos de inspección: México en el contexto
latinoamericano, Naciones Unidas, 2008, 14.
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I. Contextual Framework
In order to contextualize the issues and the scope of labour inspection in the
 VHOHFWHG FRXQWULHV VRPH VWDWLVWLFDO GDWD DUH JLYHQ$OWKRXJK WKHVH ¿JXUHV
are intentionally broad, it makes it possible to obtain a general view of the
economic and labour situation of each country.
The 5 selected countries have the following population data:
Table 1: Total population per country in 2017 and percentage of populations over 60
and youth
Countries Total Population % of population over 60 % of youth population
Argentina
44,044,811
15.20 %
23.90 %
Costa Rica
4,938,264
8.40 %
25.94 %
Colombia
49,353,115
11.68 %
25.74 %
Mexico
123,057,147
11.66 %
24.93 %
Uruguay
3,493,205
14.15 %
23.90 %
Source: Developed by the author using national indicators.30

The region analysed takes into account a representative sample of countries
in the north, centre and south of Latin America and considers the number of
inhabitants. There are two small countries like Costa Rica and Uruguay, two
countries with a medium-size population like Argentina and Colombia, and
0H[LFRZLWKWKHKLJKHVWQXPEHURILQKDELWDQWVRIWKH¿YH
The region has a high percentage of youth population compared to that of
older adults. This provides these countries with a large capital for work made
up of young human resources that do not yet have family responsibilities and
few economic dependents. On the other hand, these youth exert much pressure on their governments because the jobs these youth require are not being
created, as will be seen below. The countries with the highest levels of population ageing are Argentina and Uruguay.
Employment indicators for these countries are as follows:

30

Argentina: Instituto Nacional de Estadística y Censos, Proyecciones nacionales, (http://www.indec.gob.ar/
QLYHOBGHIDXOWDVS"LGBWHPDB  LGBWHPDB  LGBWHPDB  $XJXVW>.
Costa Rica: Instituto Nacional de Estadística y Censos, Estimaciones y proyecciones de población, (http://
www.inec.go.cr/poblacion/estimaciones-y-proyecciones-de-poblacion) < August 14, 2017>.
Colombia: DANE, Población proyectada de Colombia (KWWSVZZZGDQHJRYFR¿OHVLQYHVWLJDFLRQHV
boletines/ech/ech/CP_empleo_jun_17.pdf) < August 14, 2017>.
Mexico: Instituto Nacional de Estadística y Geografía, Encuesta Nacional de Ocupación y Empleo (ENOE),
Población de 15 años y más de edad, (http://www.beta.inegi.org.mx/proyectos/enchogares/regulares/enoe/)
< August 15, 2017>.
Uruguay: Instituto Nacional de Estadística,QGLFDGRUHVGHPRJUi¿FRV http://www.ine.gub.uy/web/guest/
LQGLFDGRUHVGHPRJUD¿FRV) < August 15, 2017>.
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Table 2: Economically active population and rates of employment, formality, informality and unemployment in 2017
EmployEAP in
ment Rate
Countries
Millions
(CEPAL)

GDP
Workers
UnemGrowth
in the
Informal
ployment
Rates
Formal
Workers
Rate
(CEPAL)
Sector
7.6 million 3.7 million 9.2 %
2.0 %
916,000
919,000
8.5 %
4.1 %
7.8 million 15 million 9.0 %
2.1 %

Argentina
Costa Rica
Colombia

12.40
2.08
24.90

52.0 %
54.0 %
57.0 %

Mexico

53.70

57.2 %

22.1
million

Uruguay

2.20

57.8 %

965,200

29.7
million
1.2
million

3.3 %

2.2 %

7.9 %

3.0 %

Source: Developed by the author based on CEPAL31 and national statistics.32
* Estimated number of people based on the employed population.

It proves interesting to note that the countries with the highest growth in
GDP are the smallest ones: Uruguay and Costa Rica.
The Latin American labour market is noted for having a high rate of underemployment and, as seen in Table 2, a high percentage of informal employment. This is a major challenge for labour inspectorates since the actions
they carry out in following up on ILO conventions are limited to the oversight
of secondary labour activities, and furthermore, in formal jobs. Therefore, it
poses a big challenge to the governments analysed.
As seen in Table 3, the rate of unemployment is considerably lower in MexLFR+RZHYHUWKLV¿JXUHIROORZVWKHZD\LQZKLFKLQIRUPDWLRQLVJDWKHUHGIRU
generating statistics. In Mexico, the National Institute of Statistics and GeRJUDSK\ >,QVWLWXWR 1DFLRQDO GH (VWDGtVLWLFD \ *HRJUDItD ± ,1(*,@ PHDVXUHV
unemployment through the ENOE, that is the national survey of occupation
and employment. For this survey, the number of economically active population (EAP) is divided into employed and unemployed persons. According
to the ENOE, employed persons are those who worked at least one hour a

31

Comisión Económica para América Latina, Estudio Económico de América Latina y el Caribe, La dinámica del ciclo económico actual y los desafíos de política para dinamizar la inversión y el crecimiento, 2017,
197.
32 Argentina: Ministerio de Trabajo Empleo y Seguridad Social, Indicadores generales (http://www.trabajo.
JREDUOHIWHVWDGLVWLFDVEHOEHO'LVSOD\DVS"LG6HFFLRQ  LG6XEVHFFLRQ  LG6XEVHFFLRQ )
<August
15, 2017>. Costa Rica: Instituto Nacional de Estadística y Censos, Resultados Encuesta Continua de
Empleo segundo trimestre 2017, (http://www.inec.go.cr/noticia/disminuyo-desempleo-cerca-de-un-punto)
<15 ago 2017>. Colombia: DANE, Indicadores del mercado laboral (IML), (KWWSVZZZGDQHJRYFR¿OHV
investigaciones/boletines/ech/ech/CP_empleo_jun_17.pdf) <August 14, 2017>. México: Instituto Nacional
de Estadística y Geografía, Empleo y ocupación, (http://www.beta.inegi.org.mx/temas/empleo/) <August
15, 2017>.Uruguay: Instituto Nacional de Estadística, Encuesta Continua de Hogares mayo 2017, (http://
www.ine.gub.uy/documents/10181/30865/ECH+Mayo+2017/e9a67abd-24b0-487a-b6f1-5a848b01bff0)
<August 15, 2017>.
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week, while the unemployed are those without a job, but are seeking one.33
7KHUHIRUHERWKLQIRUPDOZRUNHUV±HYHQVWUHHWYHQGRUV±DUHQRWFRQVLGHUHG
unemployed.
II. Legal Framework: ILO Conventions and Legislation
One of the basic criteria for labour inspection assessment in each country
is set forth in Conventions 81 and 129, which state that labour inspection regulations must be based on national laws and regulations. In turn, these must
effectively protect and enforce the functions assigned to labour inspection.
7KXVWKHOHJDOIUDPHZRUNRIODERXULQVSHFWLRQLVPDGHXSRIUDWL¿HG,/2
conventions and national legislation.
To this regard, we see that of the countries analysed only Mexico has not
UDWL¿HG WKH FRQYHQWLRQV +RZHYHU LW GRHV KDYH D ODERXU LQVSHFWLRQ V\VWHP
that is upheld by national legislation. »The Government of Mexico does not
plan to ratify any of the instruments, given the areas of divergence between
the instruments and national legislation.«34
Table 3:5DWL¿FDWLRQVRI,/2&RQYHQWLRQVDQG
Countries
Argentina
Costa Rica
Colombia
Mexico
Uruguay

5DWL¿FDWLRQRI&RQYHQWLRQ
17 February 1955
2 June 1960
13 November 1967
1RWUDWL¿HG
28 June 1973

5DWL¿FDWLRQRI&RQYHQWLRQ
20 June 1985
16 March 1972
16 November 1976
1RWUDWL¿HG
28 June 1973

Source: Developed by the author using International Labour Organization data.35

Before discussing the analysis of national legislation, it should be pointed
out that there are also provisions that promote labour inspection through regional international organizations:
For instance:
1. The Organization of American States (OAS) has an Inter-American
Charter of Social Guarantees or the Declaration of the Social Rights of Workers adopted in Rio de Janeiro, Brazil, in 1947, and applies to the 5 countries
analysed. This charter regulates labour inspection in Article 35, which establishes that workers are entitled to having the State provide a technical inspection service in charge of supervising faithful compliance with legal or labour

33
34
35

INEGI, Como se hace la ENOE Métodos y procedimientos, 2007 (http://www.inegi.org.mx/est/contenidos/
espanol/metodologias/enoe/ENOE_como_se_hace_la_ENOE1.pdf) <January,14 2017>.
ILO (Fn. 16), 4.
ILO 5DWL¿FDFLyQ GHO &  KWWSZZZLORRUJG\QQRUPOH[HVI"S 1250/(;38%
NO::P11300_INSTRUMENT_ID:312226) <August 9, 2017>.

5DWL¿FDFLyQ GHO & KWWSZZZLORRUJG\QQRUPOH[HVI"S 12
P11300_INSTRUMENT_ID:312274) <August 9, 2017>.
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provisions, assistance, prevision and social security, as well as to its verifying
results and suggesting appropriate reforms.36
Likewise, in paragraph 3, subsection B of Article 27 on Labour Rights of
the American Declaration on the Rights of Indigenous Peoples, the OAS stipulated that States must take the necessary measures to »establish, apply or improve labour inspection and the enforcement of rules with particular attention
to, inter alia, regions, companies, and labour activities in which indigenous
workers or employees participate.«37
2. The Common Market of the South (MERCOSUR). Article 18 of the
Mercosur Social and Labour Declaration (applicable to two of the countries
DQDO\VHG$UJHQWLQD DQG 8UXJXD\  VWDWHV WKDW ª>D@OO ZRUNHUV DUH HQWLWOHG WR
appropriate protection in respect of their working conditions and work environment. The States parties undertake to institute and maintain labour inspection services for the purpose of monitoring, throughout their territories,
compliance with the standards guaranteeing the protection of workers and occupational safety and health.«38 In addition to the above, there is also the 2009
Mercosur Regional Labour Inspection Plan, which is divided into two main
GLPHQVLRQVWKH¿UVWFRQVLVWVRIRYHUVLJKWDQGWKHVHFRQGIRFXVHVRQWUDLQLQJ
Labour Inspectors, among others.39
3. Central American Integration System (SICA). In 2013, the Declaration
of the Council of Labour Ministers from Central America and the Dominican Republic was drafted in San Jose, Costa Rica. In this declaration several agreements were made. The one that interests us in this paper is the third
agreement: »To support the various national efforts in pursuit of improving the
socioeconomic conditions of decent employment in the region, the advancement of employment insertion for youth, in quality jobs and the eradication of
child labour.«40 Within this context, the highest priority is that of developing
and strengthening youth employment programmes starting by exploring the
labour market while strengthening employability, public employment services
and their labour intermediation mechanisms, in addition to labour and occupational health inspection. It should be noted that of the countries analysed
this agreement applies to Costa Rica with Mexico and Uruguay as regional
observers.
4. Andean Community of Nations (CAN). This group (of which Colombia is part from among the countries selected for the comparative study in
this section) has Decision 584 that includes the Andean Instrument on Work-

36
37
38
39
40

Inter-American Charter of Social Guarantees or the Declaration of the Social Rights of Workers, (http://
www.ordenjuridico.gob.mx/TratInt/Derechos%20Humanos/OTROS%2001.pdf) <August 12, 2017>.
Labour Rights of the American Declaration on the Rights of Indigenous Peoples, 2016, (http://www.oas.
org/es/sadye/documentos/res-2888-16-es.pdf) <August 15, 2017>.
Mercosur Social and Labour Declaration (http://www.sice.oas.org/labor/MERCOSUR_Sociolab.pdf)
<August 14, 2017>.
(Fn. 38).
ILO, Consejo de Ministros de Trabajo de Centroamérica y República Dominicana, San José, Costa Rica,
2013, 13.
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place Safety and Health, which addresses labour inspection in two articles.
Article 10 establishes that »Country Members must adopt the necessary
measures to strengthen their respective labour inspection services in order
for these to guide the interested parties on issues related to workplace safety
and health, to oversee the proper enforcement of the principles, obligations
and rights in force in the matter and, if necessary, to apply the corresponding
sanctions in the event of any violation.«41 Likewise, Article 20 establishes the
rights of workers or their representatives to request an inspection of working
conditions.42
The main national laws that govern labour inspection in the selected countries are:
1. Argentina:
• The Constitution of the Argentine Nation, Article 14 bis
 /DZ RQ /DERXU 5HJXODWLRQV SDVVHG LQ 0DUFK  DQG ZLWK D VSHFL¿F
title on »Labour Administration« which is divided into three chapters. The
¿UVWUHIHUVWRODERXULQVSHFWLRQ
• Act 25.212, 1999, Federal Labour Pact. General Sanction Regulations for
Labour Offenses to which the 23 provinces and the Autonomous City of
%XHQRV$LUHVKDYHVXEVFULEHG7KLVDFWUHDI¿UPVWKHVWDQGLQJRIWKH&HQtral Inspection Authority of the Ministry of Labour, Employment and Social Security
• Act 25.877, 2004, Comprehensive System of Labour and Social Security
Inspection SIDITYSS for the nation and provinces
• Act N° 14.329 ratifying ILO Convention No. 81
• Act N° 22.609 ratifying ILO Convention No. 129
• Act 18.695, which establishes the procedure for the ascertainment and
prosecution of infringements to standards and regulations on the provision
of work nationwide
• Act 26.940, Promotion of registered work and the prevention of labour
fraud. This act created a registry of inspections, violations and sanctions,
in addition to establishing the duty of reporting its activities and results to
worker and employer organizations
2. Costa Rica:
• Political Constitution of the Republic of Costa Rica, Article 56
 2UJDQLF /DZ RI WKH 0LQLVWU\ RI /DERXU DQG 6RFLDO 6HFXULW\ VSHFL¿FDOO\
Title V on the regulation of labour inspection
41 Andean Instrument on Workplace Safety and Health, (http://www.sice.oas.org/trade/JUNAC/

Decisiones/DEC584s.asp) <August 18, 2017>.

42 (Fn. 41).
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• Regulations for the Organization and Services of Labour Inspection, which
entered into force on 3 February 2000
• Procedure Manual for Labour Inspection, adopted on 3 January 2001
3. Colombia
•
•

•
•
•
•
•
•

Political Constitution of Colombia, Articles 6, 29 and 209
Substantive Labour Code, Articles 485 and 486
/DERXU3URFHGXUH&RGH&KDSWHU;9, H[HFXWLYHSURFHGXUH
Act 584, 2000, which repeals and amends certain provisions in the Substantive Labour Code
Act 1444 of 4 May 2011 that divides the Ministry of Social Protection
into: the Ministry of Health and Social Protection, and the Ministry of Labour, the latter of which is in charge of performing labour inspections
Decree 4108 of 2011 by which the objectives and the structure of the MinLVWU\RI/DERXUDUHPRGL¿HGDQGODERXUDGPLQLVWUDWLRQLVLQFRUSRUDWHG
Act 1562 of 11 July 2012 by which the occupational risk system is modi¿HGDQGRWKHUSURYLVLRQVRQRFFXSDWLRQDOKHDOWKDUHLVVXHG
Act 1610 of 2013 by which certain aspects of labour inspection and the
formalization of employment are regulated
Decree 1443 of 2014 by which provisions on the implementation of the
Occupational Health and Safety Management System (SG-SST) are issued

4. Mexico
•
•
•
•
•
•

Political Constitution of the United Mexican States, Article 123, Section A
Federal Labour Act, Chapter V, Articles 540 to 550
Organic Law of the Federal Public Administration, Article 40, Section I
Federal Law on Administrative Procedures
Federal Law on Metrology and Standardization
General Regulations for Labour Inspection and the Application of
Sanctions
• Federal Occupational Health and Safety Regulations
• Internal Regulation of the Ministry of Labour and Social Prevision (Articles 2 and 18)
5. Uruguay
• Constitution of the Eastern Republic of Uruguay, Articles 7, 53, 54, and 55
• Decree No. 680/977 entitled »General Inspectorate of Labour and Social
Security. Occupational Hygiene« which creates the labour inspectorate
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• Act on the Regulation on Occupational Accident and Occupational Illness
Insurances No. 16.074
• Act for the Calculation of Bonuses in the Private Sector No. 12.840
• Weekly Rest Act No. 7.318
• Severance Payment Act No. 12.597
• Labour Proceedings Act No. 18.572
• Overtime Act No. 15.996
• Eight Hour Work Day Act No. 5.350
• Domestic Labour Act No. 18.065
• Sickness Insurance Act No. 18.211
• National Holiday Act No. 16.805.
 1DWLRQDOOHJDOIUDPHZRUNVVKRZWKDWDVDUHVXOWRIWKHLQÀXHQFHRI$UWLcle 123 of the Mexican Constitution, all the countries institute the regulation of labour inspection in their constitutions and leave the corresponding
rules to federal acts or decrees. Even then, all these countries have a speFL¿FSURYLVLRQIRUUHJXODWLQJODERXULQVSHFWLRQ
III. Functions
This section analyses whether each of the general functions of the labour
inspection system as stated in Article 3 of ILO Convention No. 81 is duly provided for by national legislation.
These functions are:
1. To secure the enforcement of the legal provisions relating to conditions of
work and the protection of workers while engaged in their work, such as
provisions relating to hours, wages, safety, health and welfare, the employment of children and young persons, and other connected matters, in so far
as such provisions are enforceable by labour inspectors;
2. To supply technical information and advice to employers and workers concerning the most effective means of complying with the legal provisions;
and
3. To bring to the notice of the competent authority defects or abuses not speFL¿FDOO\FRYHUHGE\H[LVWLQJOHJDOSURYLVLRQV43
These functions are rounded out by that established in Article 6, Point 2
of ILO Convention No. 129: »National laws or regulations may give labour
inspectors in agriculture advisory or enforcement functions regarding legal
provisions relating to conditions of life of workers and their families.«
To this effect, it was found that the legislation of the 5 countries analysed
contain the following labour inspection functions: enforcement, sanction, pre-

43 Article 3 of ILO Convention No. 81.

ZIAS 2018

Labour Inspection – Comparative Law in 5 Latin American Countries

21

vention and advisory services, information generation and informing the competent authorities of the defects.
These functions can be organized into 3 categories: preventive, remedial
and information generation.
1. Preventive functions:
These are activities that are entrusted to labour inspectorates for the purpose
of preventing occupational risks. Its main functions are prevention and advisory services. The activities consist of sharing information regarding workers’
ULJKWVDQGREOLJDWLRQVLQDODERXUUHODWLRQVKLSDQGKRZWRDYRLGWKHVSHFL¿F
risks to which they are exposed in the performance of their work.
Sharing information can be at the request of the parties in general, in the
IRUP RI DGYLVRU\ DQG WHFKQLFDO DVVLVWDQFH JLYHQ RQ VSHFL¿F WRSLFV RU DV DQ
obligation for both labour inspection and employers. For example, in Mexico,
the advisory role is even considered part of workers’ training; in other words,
it is part of the training each employer must provide.
The scope of application of the role of advisory services can also be broadHQHG,QWKHFDVHRI&RVWD5LFDIRUH[DPSOHWKHVSHFL¿FIXQFWLRQRIWKHFRXQtry’s labour inspection is to extend the functions of advisory and information
services through sui generisDFWLRQV7KH¿UVWFRQVLVWVRIJLYLQJWDONVWRVWXGHQWV
in schools and training centres to familiarize them with issues regarding their future labour relations and working conditions. The second is to advise employer
and worker union organizations through tripartite advisory labour councils.
It was also found that the preventive functions are more easily adjusted to
real contexts by incorporating preventive provisions for common occupational risks, as well as modern ones, such as psychosocial risks or incorporating measures aimed at family well-being.
In other words, it is easier to add preventive measures for psychosocial
risks, like mobbing, than detecting it, proving it and sanctioning it.44
2. Remedial:
These are functions that gave rise to labour inspection. The common features of these functions are those of helping with the enforcement of labour
and social security law, on the basis of the vulnerability that arises from compliance. In other words, the State not only creates the regulations to govern
employer-worker relations, but these regulations also protect workers from
their employers in terms of existing vulnerability. And if this were not enough,

44 For instance, in Mexico from September to December 2015, the Ministry of Labour and Social
Prevision performed 21,149 labour inspections to prevent workplace bullying and harassment,

EHQH¿WLQJZRUNHUV0RUHRYHUSHRSOHUHFHLYHGWUDLQLQJDVSURPRWHUVE\PHDQV
of an online course on the Prevention of Addictions in the Workplace.
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compliance by the parties is not left to good will, but the inspectorate also
oversees that the law is enforced through oversight, visits, audits, and so on.
The remedial functions found in the 5 countries are:
• Control
• Penalties and
• Bringing to the notice of the competent authority the defects
It was found that the 5 countries state that the objective of the function of
control is to monitor compliance with workers’ labour and social security
rights. In the case of Mexico, this function is extended to protect, respect and
guarantee workers’ human rights, as well as their labour and social security
rights. This broadens the legal framework for monitoring compliance in a labour relation.
Labour inspectors in Colombia are assigned the task of conciliation within
the framework of labour disputes, which clearly corresponds to a remedial
function.
,Q WKH FDVH RI SHQDOWLHV $UWLFOH RI &RQYHQWLRQ VWDWHV WKDW ª>D@GHquate penalties for violations of the legal provisions enforceable by labour
inspectors and for obstructing labour inspectors in the performance of their
duties shall be provided for by national laws or regulations and effectively
enforced.«
In this regard, the particularities of the following countries stand out:
,Q$UJHQWLQD WKH DPRXQW RI WKH ¿QDQFLDO SHQDOWLHV LPSRVHG IRU YLRODWLQJ
labour regulations, the compliance of which is controlled by the labour inspectorate, are allocated to improving labour inspection services.45
Penalties can even include imprisonment.46
In Uruguay, legislation grants inspectors far-reaching powers to control the
living conditions of agricultural workers and their families. Labour inspectors
DOVRKDYHWKHDXWKRULW\WRLPSRVH¿QHVWRHPSOR\HUVWKDWYLRODWHVLPLODUSURvisions that set forth the obligation of providing food to the worker’s spouse,
children and parents; the prohibition of using housing as warehouses; the obligation of encouraging children’s schooling by enabling them to attend school;
DQGWKHREOLJDWLRQRIDOORZLQJD¿UHGZRUNHURUPHPEHURIKLVRUKHUIDPLO\
to stay at the establishment in the case of illness. Lastly, national tripartite
FRXQFLOVKDYHEHHQHVWDEOLVKHGWRVSHFL¿FDOO\H[DPLQHLVVXHVRIRFFXSDWLRQDO
health and safety in industry and commerce.47
One aspect that stands out in this analysis is the duty to bring to the notice
RIWKHFRPSHWHQWDXWKRULW\GHIHFWVDQGDEXVHVQRWVSHFL¿FDOO\FRYHUHGE\H[isting legal provisions, since its effects are twofold:

45 Articule 34 of Ley 25.877,
46 ILO (Fn. 16), 104.
47 ILO (Fn. 16), 23 ff.
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7KH ¿UVW LV WKDW LW LQFUHDVHV ZRUNHU SURWHFWLRQ EH\RQG WKH FRPSHWHQFH RI
labour inspection, taking this protection to be dealt with by other legal areas,
like criminal law, when the worker is a victim of a crime like slave labour or
child labour.
The second one refers to the possibility of increasing the competence of
labour inspection to determine needs detected by the visits that should be included as part of the worker’s protection and is not covered by legal provisions, as in the case of extending protection to teleworkers or protection
against psychosocial risks when national legislation has yet to provide for
such circumstances.
In this sense, it is interesting to note that in its »Labour Inspector Manual«,
Colombia recommends that the records of inspection visits inform of the observations and indications needed for the special labour inspection, oversight
and enforcement unit to have useful elements to improve the existing legal
provisions.48 Likewise, based on Article 3, part 4, of Act 1610 of 2013, labour inspection in Colombia decides on the improvements to be made in labour legislation by implementing initiatives that make it possible to overcome
the procedural gaps and defects found in the enforcement of existing legal
provisions.
3. Information generation:
This function aims at generating statistical data and making them available. The comparative study found that the information generated follows the
guidelines established in Articles 20 and 21 of ILO Convention 81 along two
PDLQOLQHV7KH¿UVWGLUHFWO\GHDOVZLWKWKHQXPEHURIRFFXSDWLRQDOULVNVWKDW
WDNH SODFH LQ D VSHFL¿F SHULRG 7KLV LQIRUPDWLRQ KHOSV FRPSLOH VWDWLVWLFV RQ
accidents in the workplace and occupational illnesses by year and create strategies and action plans for their prevention. The second one is on the work of
the inspection services under their control. The aforementioned convention
indicates that an annual report is to be published and should include:
• laws and regulations relevant to the work of the inspection service;
• staff of the labour inspection service;
• statistics of workplaces liable to inspection and the number of workers
employed therein;
• statistics of inspection visits; and
• statistics of violations and penalties imposed.

48

ILO (Fn. 16), 50.
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IV. Structure
According to that established in ILO Conventions 81 and 129, members are
obligated to maintain »a labour inspection system.« This consists of a labour
DXWKRULW\UHSUHVHQWHGE\SXEOLFRI¿FLDOVZKRDUHWKHLQVSHFWRUVWKDWFDUU\RXW
the functions established by law. This can be done either autonomously or in
coordination with agents or representatives from professional organizations
ZKRVHDFWLYLWLHVVXSSOHPHQWWKHZRUNRIWKHSXEOLFRI¿FLDOV
Article 5 of ILO Convention No. 81 states that “the competent authority
shall make appropriate agreements to promote:
(a) effective co-operation between the inspection services and other government services and public or private institutions engaged in similar activities; and
E FROODERUDWLRQEHWZHHQRI¿FLDOVRIWKHODERXULQVSHFWRUDWHDQGHPSOR\HUV
and workers or their organizations.”
,QWKLVVHQVHZH¿QGWKDWWKHVWUXFWXUHRIWKHODERXULQVSHFWLRQV\VWHPVRI
the countries analysed is:
1. Argentina
Since 1984, each of the 22 provincial states in the Argentine Republic (with
the exception of the Province of Jujuy) organizes and autonomously oversees
compliance with labour legislation. Each of the provincial labour administrations has its own team of inspectors and administrative personnel dedicated
WRWKLVWDVN,QWXUQWKHVWDIIRIIHUVYDULRXVSUR¿OHVLQWKHZD\RIFDUU\LQJRXW
inspection activities. It should be noted that the existing legislation on labour
inspection varies in each provincial state and the inspection processes in place
differ according to the circumstances of each province.49
Provinces have their respective institutional areas of administrative structures that are in charge of investigation activities, giving them the possibility
to oversee general working conditions, as well as compliance with occupational hygiene and safety standards and the rules contained in collective labour agreements.50
2. Colombia
Based on that set forth in Article 115 of the Political Constitution of Colombia, the Labour Ministry is a public administrative body under the Executive Branch.

49
50

Ministerio de Trabajo y seguridad social, Inspección del Trabajo en la Argentina, (http://trabajo.gob.ar/
downloads/biblioteca_estadisticas/inspeccion98.pdf) <August 17, 2017>.
Ministerio de Trabajo y seguridad social3HU¿OGHODLQVSHFFLyQGHO7UDEDMR, (http://www.trabajo.gov.ar/
GRZQORDGVLQVSHFFLRQSHU¿OBSGI $XJXVW!
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Labour inspection in Colombia is entrusted to the Special Unit of Labour
Inspection, Oversight and Enforcement of the mentioned ministry, assigned to
WKH2I¿FHRIWKH9LFH0LQLVWU\RI/DERXU7KLVXQLWKDVUHJLRQDOGLUHFWRrates (one for each department, but some with jurisdiction in municipalities of
RWKHUGHSDUWPHQWVIRUUHDVRQVRIDGPLQLVWUDWLYHHI¿FLHQF\WZRVSHFLDORI¿FHV
(created by the Ministry in cities that are not department capitals, when political, economic and social conditions so require), and labour inspectorates.
5HJLRQDOGLUHFWRUDWHVRIWKH0LQLVWU\RI6RFLDO3URWHFWLRQKDYHRI¿FHVLQHDFK
of the department capitals51 that administratively report to the Special Unit of
Inspection, Oversight and Enforcement.52
3. Costa Rica
7KH 1DWLRQDO /DERXU ,QVSHFWLRQ 2I¿FH LV SDUW RI WKH 0LQLVWU\ RI /DERXU
DQG6RFLDO6HFXULW\,WLVWKHRQO\RQHRIWKHHLJKWRI¿FHVWKDWLVGHFHQWUDOL]HG
Article 6 of the Regulations on the Organization and Services of Labour
Inspection alludes to the organizational structure of the National Labour InVSHFWLRQ2I¿FHZKLFKLVFRPSRVHGDVIROORZV
a) One National Director
E  5HJLRQDO2I¿FHVOHGE\WKHLUUHVSHFWLYHUHJLRQDOKHDGV
c) Legal Counsel, under the responsibility of the designated Co-ordinator
d) Management Consultancy, led by the corresponding Coordinator
H  3URYLQFLDODQG&DQWRQDO2I¿FHVOHGE\WKHFRUUHVSRQGLQJ&RRUGLQDWRUV
f) The National Technical Advisory Board and Regional Technical Advisory
Boards that operate as bodies attached to the Labour Inspectorate and ReJLRQDO2I¿FHVUHVSHFWLYHO\
g) Labour inspectors.53
4. Mexico
Mexico has a Federal and a Local Labour Inspectorate. Federal or local
jurisdiction is determined by the Mexican Constitution that lists the most important industrial and service sectors for the country subject to the application
of federal justice and, in the same way, to federal labour inspection. The rest
falls under local jurisdiction.
Article 21 of the General Regulations for Labour Inspection and the Application of Sanctions states that labour authorities can perform inspections
to determine administrative jurisdiction in order to establish whether a workplace is subject to oversight from a federal or local labour authority.

51 Departments are the regional and political-administrative units found in Colombia.
52 Molina, JZ 2008, 67.
53 ILO, Reglamento de Organización y de Servicios de la Inspección de Trabajo (http://www.ilo.org/dyn/
travail/docs/897/Decreto%20Nº%2028578-MTSS.pdf) <April 2, 2017>.
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According to Article 545 of the Federal Labour Act, the federal level of
WKHODERXULQVSHFWRUDWHLVFRPSRVHGRIWKH*HQHUDO2I¿FHRI)HGHUDO/DERXU
Inspection (DGIFT), which is part of the Ministry of Labour and Social Prevision (STPS), which is in turn part of the government and reports to the federal
executive branch. The STPS has 32 federal labour delegations; that is, one
for each state in the country. These delegations have their respective areas in
charge of labour inspection under federal jurisdiction.
0HDQZKLOHORFDOODERXULQVSHFWRUDWHVKDYHWKHLUUHVSHFWLYHRI¿FHVWKDWGHpend on the governments of the 32 states.
7KLV LV \HW DQRWKHU UHDVRQ ZK\ 0H[LFR KDV QRW UDWL¿HG WKH ,/2 FRQYHQtions. Article 4 of Convention 81 states that:
1. So far as is compatible with the administrative practice of the Member,
labour inspection shall be placed under the supervision and control of a
central authority.
2. In the case of a federal State, the term central authority may mean either a
federal authority or a central authority of a federated unit.
As seen in section d), Mexico has a federal labour inspectorate, but it also
has 32 local ones that are completely independent from the central authority.
5. Uruguay
The General Inspectorate for Labour and Social Security is a federal body
that depends directly on the Ministry of Labour and Social Security. However, to carry out its activities nationwide, labour inspection services are organized by departments and regions throughout Uruguay. These services at
all times depend on the General Inspector for Labour and Social Security and
there is a chief inspector in charge of each department or region.54 Uruguay
is divided into 5 regions and 19 departments.55
The organization of the General Inspectorate for Labour and Social SeFXULW\ XQLW LV VWUXFWXUHG DV IROORZV ¿UVW LW LV KHDGHG E\ WKH +HDG RI WKH
Inspectorate, a Technical Advisory, four divisions (the Registry Division of
the General Inspectorate for Labour and Social Security, the Legal Division,
the General Workplace Conditions Division and the Environmental Conditions Division) and three departments (the Administration Department, the
Department for the Coordination and Supervision of Inspections to General
Working Conditions (CGT) and the Department for the Coordination and
Supervision of Inspections to Environmental Conditions at the Workplace
(CAT).56
54

'LUHFFLyQ 1DFLRQDO GH ,PSUHVLRQHV \ 3XEOLFDFLRQHV 2¿FLDOHV Decreto 680/977 Inspección General del
Trabajo y la Seguridad Social. Seguridad Laboral. Higiene Ocupacional, Uruguay, (https://www.impo.com.
uy/bases/decretos/680-1977) <August 15, 2017>.
55 Ministerio de Economía y Finanzas, Regiones, (https://www.mef.gub.uy/10101/8/areas/regiones.html#)
<August 15, 2017>.
56 Ministerio de Trabajo y Seguridad Social, Organigrama, (https://www.mtss.gub.uy/c/document_library/
JHWB¿OH"XXLG IDEIIGIFH JURXS,G ) <15 ago 2017>.
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One extremely important aspect of the labour inspectorate structure lies
not only in how it is organized, but in the number and training of labour
inspectors.
Article 10 of Convention No. 81 provides that:
7KHQXPEHURIODERXULQVSHFWRUVVKDOOEHVXI¿FLHQWWRVHFXUHWKHHIIHFWLYH
discharge of the duties of the inspectorate and shall be determined with due
regard for:
(a) the importance of the duties which inspectors have to perform, in particular -(i) the number, nature, size and situation of the workplaces liable to
inspection;
(ii) the number and classes of workers employed in such workplaces;
and
(iii) the number and complexity of the legal provisions to be enforced;
(b) the material means placed at the disposal of the inspectors; and
(c) the practical conditions under which visits of inspection must be carried
out in order to be effective.
On this point, Table 4 shows that the number of inspectors per country is
not enough to attend either the number of enterprises per country or the number of EAP.
Table 4: Labour inspectors by country 2016
Countries
Argentina
Costa Rica
Colombia
Mexico
Uruguay

Number of inspectors
440
100
904
926
113

Percentage per 10,000 employed
0.4*
0.5
0.4
0.2
0.8**

Source: Developed by the author based on national data provided by the Labour
Ministries and ILOSTAT 57
* Data from 2014 ** National data

,Q WKLV WDEOH FHUWDLQ LQFRQVLVWHQFLHV VWDQG RXW 7KH ¿UVW LV WKDW LI 0H[LFR
is compared to Colombia, the number of inspectors is quite similar despite

57

ILOSTAT, Cantidad de inspectores por 10‘000 personas ocupadas (%), (http://www.ilo.org/ilostat/faces/
RUDFOHZHEFHQWHUSRUWDODSSSDJHKLHUDUFK\3DJHMVS["VXEMHFW 26+ LQGLFDWRU /$,B,1'(B12&B
57 GDWDVHW&RGH $ FROOHFWLRQ&RGH <, BDIU/RRS  BDIU:LQGRZ0RGH  BDIU
:LQGRZ,G XTKTKSVYB)LQGLFDWRU'/$,B,1'(B12&B57BDIU:LQGRZ,G
3D13uqhqhpsv_83 %26subject%3DOSH%26_afrLoop%3D100651005174796 %26datasetCode%3DA%
26collectionCode%3DYI%26_afrWindowMode%3D0 %26_adf.ctrl-state%3D13uqhqhpsv_103) <14 ago
2017>.
Uruguay: Ministerio de Trabajo y seguridad Social, Estudios sobre Trabajo y Seguridad Social, 86,
(KWWSVZZZPWVVJXEX\FGRFXPHQWBOLEUDU\JHWB¿OH"XXLG FIIIIIHHFEHIGIEHF
JURXS,G  $XJXVW>.
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the fact that the countries have different numbers of workers and inhabitants.
However, in the case of Mexico, only the number of federal inspectors, and
not local ones, were taken into account. A second inconsistency appears when
comparing the number of inspectors per working population. According to the
,/2GDWDEDVH ,/267$7 ¿JXUHVWKHZRUOGDYHUDJHVWDQGVDWLQVSHFWRUV
per 10,000 employed persons. Uruguay has 0.8 and Mexico, only 0.2 while
countries like Germany have 1.5, Romania, 1.9 and China-Macau, 2.7, which
leave the Latin American countries under study far behind.
The conventions alluding to labour inspection state that inspectors should
EH SXEOLF RI¿FLDOV ZLWK DVVXUHG MRE VWDELOLW\ DQG LQGHSHQGHQW RI FKDQJHV RI
JRYHUQPHQWDQGRIDQ\LPSURSHUH[WHUQDOLQÀXHQFHV
7KLVSRLQWLVDOVRDNH\LVVXHIRU0H[LFR¶VQRQUDWL¿FDWLRQRIWKHFRQYHQWLRQVVLQFHLQVSHFWRUVDUHSXEOLFRI¿FLDOVZLWKRXWMREVWDELOLW\
In the rest of the countries analysed, inspectors do have job stability.
The last point to underline in terms of structure is that stipulated in Article 5 of Convention No. 81:
The competent authority shall make appropriate arrangements to promote:
(a) effective co-operation between the inspection services and other government services and public or private institutions engaged in similar activities; and
E FROODERUDWHEHWZHHQRI¿FLDOVRIWKHODERXULQVSHFWRUDWHDQGHPSOR\HUV
and workers or their organizations.
On this particular point, it can be said that:
,Q$UJHQWLQD$XWRQRPRXV &RPPXQLWLHV FDQ HPSRZHU WHFKQLFDO RI¿FLDOV
as collaborators of the Inspectorate on issues of the prevention of occupational risks. In Colombia, the Occupational Health and Safety Management
System involves both private and public enterprises in the prevention of and
protection against physical and psychosocial risks in the workplace. Furthermore, paragraph 2 of Article 3 of Law 1610 of 2013 establishes that Labour
0LQLVWU\RI¿FLDOVFDQUHTXHVWFROODERUDWLRQIURPRWKHUSXEOLFDJHQFLHVLQWKH
exercise of their duties. In Costa Rica, the National Technical Advisory CounFLODQGWKH5HJLRQDO7HFKQLFDO$GYLVRU\&RXQFLOVRSHUDWHDVERGLHVDI¿OLDWHG
WRWKH/DERXU,QVSHFWRUDWHDQG5HJLRQDO2I¿FHVUHVSHFWLYHO\0HDQZKLOHLQ
Mexico, there are tripartite commissions in companies in charge of overseeing issues of occupational safety and hygiene.
V. Inspections
The ILO conventions stipulate that the workplaces must be inspected at the
frequency and with the diligence needed to guarantee the effective enforcement of the relevant legal provisions. Thus, each country determines the frequency and type of inspections to be performed, mainly: at the request of the
SDUW\DWLWVRZQLQLWLDWLYHRUVSRQWDQHRXVO\DQGWRHQIRUFHVSHFL¿FLVVXHVOLNH
child labour or irregular migrants, and so on.
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+HQFHZH¿QGWKDWDFFRUGLQJWR,/2GDWDEDVHLQIRUPDWLRQWKHFRXQWULHVLQ
question carried out the following number of inspections in 2015:
Table 5: Labour inspections per country carried out in 2015 according to ILOSTAT
Countries
Argentina
Costa Rica
Colombia
Mexico
Uruguay

No. of inspections
133623
22*
10458
128864
17002**

Source: Developed by the author based on national data provided by Labour Ministries and ILOSTAT
* Limited to in situ/physical inspections ** According to national data

Costa Rica stands out as the country with the least number of inspections.
This is due to several reasons. First of all, Costa Rica is the country with the
smallest population. Secondly, each country reports its inspections to the ILO
and Costa Rica only reported in situ labour inspections without including documentation audits as other countries do. In any case, the information analysed
underscores the constant complaint of all the countries under study that they
cannot carry out the necessary inspections, among other reasons, due to a lack
RISHUVRQQHODQG¿QDQFLDOUHVRXUFHV
The types of inspections seen in the countries analysed are usually on their
own initiative or through a claim with certain peculiarities when carrying out
an inspection. For example:
In Mexico, there are two types of inspections according to the General RegXODWLRQV IRU /DERXU ,QVSHFWLRQ FODVVL¿HG DV RUGLQDU\ DQG H[WUDRUGLQDU\ LQspections. There are three types of ordinary inspections:
D ,QLWLDOLQVSHFWLRQV7KHVHDUHWKH¿UVWRQHVFDUULHGRXWDWZRUNSODFHVRU
GXHWRH[SDQVLRQRUPRGL¿FDWLRQVRIVDLGZRUNSODFHV
b) Periodic inspections. These are carried out every twelve months;
F  9HUL¿FDWLRQ LQVSHFWLRQV 7KHVH DUH FDUULHG RXW ZKHQ LW LV QHFHVVDU\ WR
verify compliance with safety and hygiene measures or directives that have
been previously issued by labour authorities.
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Argentina: Ministerio de Trabajo y Seguridad Social, Memorial Institucional, 2016, 117. Uruguay: Ministerio de Trabajo y seguridad Social, Estudios sobre trabajo y seguridad social, 2016, 86. ILOSTAT, Número
de visitas de inspección del trabajo a lugares de trabajo durante el año, (http://www.ilo.org/ilostat/faces/
RUDFOHZHEFHQWHUSRUWDODSSSDJHKLHUDUFK\3DJHMVS["VXEMHFW 26+ LQGLFDWRU /$,B9,67B12&B1%
GDWDVHW&RGH $ FROOHFWLRQ&RGH <, BDIU/RRS  BDIU:LQGRZ0RGH  BDIU:LQGRZ,
G XTKTKSVYB)LQGLFDWRU'/$,B9,67B12&B1%BDIU:LQGRZ,G'XTKTKSV
v_42%26subject%3DOSH%26_afrLoop%3D100578808763423%26datasetCode%3DA%26collectionCo
de%3DYI%26_afrWindowMode%3D0%26_adf.ctrl-state%3D13uqhqhpsv_86) <August 14, 2017>.
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Extraordinary inspections proceed when labour authorities become aware,
by any means, of possible violations to labour legislation.59
In Uruguay, inspections can take place in three ways:
a) Inspection by business activity. The inspector general gives the order to
carry out the inspection based on the inspections scheduled for the year and
depending on the business activity of the source of employment;
b) At their own initiative or by zone. Labour inspectors have the authority
to carry out inspections in their previously established zones by their own
initiative in cases where a gross infringement to labour legislation has been
observed,
c) By complaint. Under complete anonymity, workers can directly lodge a
complaint to initiate the procedure.60
As to Argentina, there are two basic procedures used by labour inspection
WR YHULI\ FRPSOLDQFH ZLWK ODERXU UHJXODWLRQV 7KH ¿UVW FRQVLVWV RI SK\VLFDO
visits to work centres and workplaces. In this case, all the pertinent documents are requested for review to verify that these workplaces are in order,
followed by a visual inspection of the facilities. In the second procedure, the
facts are corroborated by having the company or the workers appear before
WKHLQVSHFWRURI¿FLDODWDGHVLJQDWHGSXEOLFRI¿FHRUE\H[DPLQLQJWKHGRFXPHQWDWLRQIRXQGLQWKH¿OH
In Costa Rica, the Procedure Manual for Labour Inspection has three categories of inspections:
a) By origin: This type of inspection is carried out as a result of a complaint
¿OHG ZLWK WKH ODERXU LQVSHFWRUDWH:RUNHUV FDQ LQLWLDWH DQ LQVSHFWLRQ E\ DSSHDULQJDWWKHRI¿FHVLQSHUVRQE\SKRQHRUDQRQ\PRXVO\
b) By nature: This inspection aims at persuading the employer to correct
WKHYLRODWLRQVIRXQGEHIRUHJRLQJEHIRUHDODERXUFRXUW,WDOVRLGHQWL¿HVWKH
areas with the highest rates of violations, for the purpose of building, verifying or adapting indicators to direct or redirect the proceedings.
c) By coverage: This is divided in two classes: a comprehensive visit and
WDUJHWHGYLVLW7KH¿UVWFRQVLVWVRIGHWHFWLQJYLRODWLRQVWKDWPD\FRPHWRKDSpen at a given work centre. The second type arises from previous studies of
occupational vulnerability and labour violations in different sectors. There are
established procedures for each one.61
In Colombia, at the request of the party or by their own initiative according to that set forth in Article 6 of Law 1610 of 213, the labour inspectorate
can carry out inspections to enforce labour legislation. These inspections can

59 5HJODPHQWR*HQHUDOGH,QVSHFFLyQGHO7UDEDMR\$SOLFDFLyQGH6DQFLRQHV'LDULR2¿FLDOGHODIHGHUación.
60 Ministerio de Trabajo y Seguridad Social de Uruguay, Inspecciones, (https://www.mtss.gub.uy/web/mtss/
inspecciones) <April 9, 2017>.
61 Ministerio de Trabajo y Seguridad Social, Manual de Procedimiento de la Inspección de Trabajo, 2014.
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encompass the conditions of safety, hygiene, and risk prevention, as well as
the enforcement of the regulations as required by the legal framework of the
country.62
Meanwhile, Argentina has specially trained inspectors in charge of monitoring child labour. In Costa Rica and Uruguay, the assistance of law enforcement authorities is allowed for carrying out labour inspections and for
protecting the physical integrity of the inspectors.
As mentioned above, in Mexico, the employer or the employer’s representDWLYHPXVWEHQRWL¿HGRIWKHLQVSHFWRU¶VSUHVHQFHLQRUGHUWRSHUIRUPDQLQspection, even if it only involves documentation.
,QVXPPDU\QDWLRQDOLQVSHFWLRQVFDQEHGLYLGHGDFFRUGLQJWRWKHFODVVL¿FDtion established by the ILO, as seen in the following table:
Table 6: Types of inspections in selected countries
Type of
inspection
Routine
Visits

Visits by
request

Emergency
Visit

National/
Local Name
Costa Rica By Initiative
These inspections are carried out Mexico
Ordinary
to check compliance with labour
Uruguay
By business activity
and social security provisions at
Colombia Administrative Visits
workplaces.63
Argentina Routine action
These are visits aimed at settling
At the request of a
Costa Rica
a problem concerning the applicaparty
tion of a legal text, the prevention Mexico
Supervision
of a hazard, the exercise of trade Uruguay
By complaint
union rights, or to give an opinion
By complaint or
on the layout of a workshop or
Colombia information from the
the planning of social services,
SXEOLFRI¿FLDO
or again to investigate a worker’s
Argentina Complaints
complaint.64
This is the type of visit deterCosta Rica Targeted
mined by events that require
Mexico
Extraordinary
inspectors to be on spot without
Uruguay
By initiative or zone
delay.65
General description

Country

Source: Developed by the author based on ILO data and national legislation66

Lastly, it should be noted that Article 12 of ILO Convention No. 81 says
that: »Labour inspectors provided with proper credentials shall be empowered:

62
63
64
65
66

Ley No. 1610 del 2013, 2013; Presidencia de la República.
ILO, Inspección del trabajo, lo que es y lo que se hace, guía para los trabajadores, 2015, 26.
(Fn. 63).
(Fn. 63).
(Fn. 63).
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(a) to enter freely and without previous notice at any hour of the day or
QLJKWDQ\ZRUNSODFHOLDEOHWRLQVSHFWLRQ>«@©7KLVLV\HWDQRWKHUUHDVRQZK\
0H[LFRKDVQRWUDWL¿HGWKLVFRQYHQWLRQVLQFHLWVLQWHUQDOOHJLVODWLRQUHTXLUHV
WKDWHPSOR\HUVEHQRWL¿HGDWOHDVWKRXUVSULRUWRWKHYLVLW
VI. Social security
In general terms it can be noted that in all the countries analysed, labour
inspection is for social security purposes:
1. To verify that the workers are duly registered with a social security instiWXWLRQVRWKDWWKH\FDQUHFHLYHWKHFRUUHVSRQGLQJEHQH¿WV7KLVPHDQVWKDW
the dates of entry and the wage amount should be the actual ones.
2. To control compliance with occupational hygiene and safety standards in
order to prevent occupational hazards, including the immediate closure of
the workplace if the inspector believes that the workers are deemed to be
in imminent danger.
On the other hand, although the rules regulating labour inspection generally stipulate that inspectors have the power to verify compliance with social
security laws, the reality is that there are no provisions for monitoring anyWKLQJEH\RQGWKHEHQH¿WVJUDQWHGE\RFFXSDWLRQDOULVNPDWHUQLW\DQGKHDOWK
insurances.
In fact, there are laws like the ones in Mexico that expressly state that
SHQVLRQV DQG VRFLDO EHQH¿WV OD\ RXWVLGH WKH VSKHUH RI FRPSHWHQFH RI ODERXU
inspection.67
D. Labour inspection and the implementation
of workers’ labour and social security
Each country has developed legal enforceability mechanisms for the social
rights conferred to workers and granted to them in view of their labour relation. Among these mechanisms, there are traditional ones like legal proceedLQJVLQZKLFKDQ\ZRUNHUFDQVXHKLVRUKHUFRXQWHUSDUWWRGHPDQGWKHIXO¿Oment of his or her rights.
Even then, since these are asymmetric relations arising from a labour relation between the employer and the worker, the law has developed mechanisms by means of externalization. These measures are implemented by authorities in favour of the workers, to help contribute to the recognition of and
the protection of workers’ labour and social security rights.
With the information analysed so far, there is no doubt that labour inspection is an effective instrument for enforcing workers’ labour and social security rights.

67

Secretaría del Trabajo y Previsión Social, Cuarto Informe de labores de la Secretaría del Trabajo y Previsión Social, 2016, 38.
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As mentioned in the section on history, labour inspection emerged as one
more technique for enforcing workers’ rights when the role of the State was
separated into two: that of a judge and that of an inspector.
Together, the various functions, scope of action, punitive or enforcement
mechanisms, and the legal framework applicable to labour inspection give life
WRDZD\RIH[WHUQDOL]LQJWKHHQIRUFHPHQWRIWKHODZLQIDYRXURIDVSHFL¿F
social group: workers.
I. The implementation of workers’ rights
The objective and substantive provisions that regulate workers› rights establish not only workers’ rights, but also the procedural mechanisms for them
to assert these rights before a judge and, therefore, seek justice; that is, ensure
the enforceability of these rights.
In Latin America, the enforcement of labour rights is entrusted to legal
systems, certain authorities like the social security institutions that have their
own oversight and enforcement mechanisms, and of course labour inspection.
Along this line of thought, labour inspection is the main instrument for the
»externalization of the enforcement of the law« (Externalisierung der Rechtsdurchsetzung DQGVSHFL¿FDOO\IRUWKHHQIRUFHPHQWRIVRFLDOULJKWV
In the words of Dr Becker: In labour law, special techniques for the enforcement of social rights have been developed; again, they may vary accordLQJWRWKHUHVSHFWLYHOHJDOV\VWHP7KLVLQFOXGHV¿UVWO\WKHH[WHUQDOLVDWLRQRI
the law enforcement process, i. e. the dislocation of the latter from the labour
relationship or, respectively, from the »general case« of enforcement by the
employee himself, and transferral to the public authorities. This is based on
the notion that the enforcement of (certain) social rights is not only in the interest of the individual, but also in the general interest.
1. From inspection to the enforcement of the law
7KHLPSOHPHQWDWLRQRIZRUNHUV¶ULJKWVWKURXJKODERXULQVSHFWLRQ±VRPHWLPHV±SURYLGHVZRUNHUVZLWKDWRROWKDWLVPRUHDFFHVVLEOHDQGH[SHGLWLRXV
than legal mechanisms themselves.
Inspections requested by workers not only contribute to strengthening a fair
ODERXUFXOWXUHWKDWHPSRZHUVZRUNHUVEXWLWDOVREHQH¿WVHPSOR\HUVEHFDXVH
the advisory function is for both the workers who request advice and their
employers.
Inspections by request and by initiative make it possible for the application
of justice to reach out to workers without the need for them to intervene. This
helps balance out the parties when the relations are asymmetric, especially in
the case of workers living in extreme poverty.
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Meanwhile, thematic inspections contribute to achieving certain national
and/or international objectives, such as the eradication of the exploitation of
child labour, slavery, irregular work migration, etc.
Together, these inspections contribute to making the world a fairer place
and work better quality, which could have positive repercussions on other issues, like migration, delinquency, and so on.
2. Labour and social security rights and their nexus with criminal law
through labour inspection
Non-compliance or violation of labour and social security rights is not a
crime. Therefore, the sanctions the labour inspectorate establishes are administrative offenses or economic sanctions.
Despite the above, there are certain behaviours that are considered crimes
and that due to their nature cannot be punished by the Labour Inspectorate,
EXWLWFDQ¿OHDFRPSODLQWZLWKWKHFRPSHWHQWDXWKRULW\
In Latin America, the powers given to labour inspectors are limited to working conditions, as mentioned above. However, inspectors can play a decisive
UROHLQWKH¿JKWDJDLQVWSHRSOHWUDI¿FNLQJIRUSXUSRVHVRIODERXUH[SORLWDWLRQ
child exploitation, sexual harassment, injuries, intimidation, threats, extorWLRQHWF7KHFULPHVYDU\DFFRUGLQJWRWKHOHJDOFODVVL¿FDWLRQRIHDFKFRXQtry. Generally, inspectors have greater powers than police or tax authorities to
access most work centres and gather information that can serve as a basis to
undertake investigations that can even lead to criminal proceedings.68
6SHFL¿FDOO\IURPWKHFRXQWULHVDQDO\VHGLWZDVIRXQGWKDWODERXULQVSHFWRUates have certain powers associated with criminal law, such as:
,Q$UJHQWLQDWKHODERXULQVSHFWRUDWHFDQ¿OHWKHFRUUHVSRQGLQJFRPSODLQWV
in cases of child labour, undeclared work69RUODERXUWUDI¿FNLQJ0RVWRIWKH
LQYHVWLJDWLRQV RQ WKLV ODVW LWHP DUH LQLWLDWHG E\ UHSRUWV ¿OHG E\ WKH ODERXU
inspectorate.70
In Colombia, labour inspectors must notify the competent judge, notwithstanding the administrative labour investigation they are obligated to report, if
the employer refuses to negotiate with trade unions that have presented their
petitions as stipulated by judicial procedures as this violates the right of association and of assembly set forth in Article 200 of the Criminal Code.
In Mexico, Article 1003 of the Federal Labour Act states that both labour
inspectors and the presidents of the Conciliation and Arbitration Boards are
obligated to report to the Public Prosecutor about any employer that has
stopped paying wages, that pays his workers less than the minimum wage in
force, that does not register his workers with the Mexican Social Security In68 OIM7UDWDGHSHUVRQDVFRQ¿QHVGHH[SORWDFLyQODERUDOHQ&HQWURDPpULFD
69 ILO, Sanciones de la Inspección del Trabajo: Legislación y práctica de los sistemas nacionales de Inspección del Trabajo, 2013, 11.
70 Procuraduría de trata y explotación de personas, Trata laboral en Argentina, 2014.
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stitute, or that registers his workers under a salary lower than what the workHUVDFWXDOO\UHFHLYH,QWXUQ$UWLFOH6HFWLRQ;9,,RIWKH)HGHUDO&ULPLQDO&RGHW\SL¿HVWKHVHEHKDYLRXUVDVIUDXG±ª:KRHYHUDYDLOLQJKLPVHOIRU
herself of the ignorance or the poor economic conditions of a worker in his or
her service, pays the worker a lesser amount than what legally corresponds
for the tasks the worker performs or makes the worker give receipts or payment vouchers of any kind for amounts of money exceeding what was effectively given.« If the labour inspector disregards these behaviours and does not
report them, the inspector is also held responsible, according to Article 547,
Section VI of the Federal Labour Act.
In this same country, there is an Inspection Protocol to prevent and detect
SHRSOH WUDI¿FNLQJ LQ ZRUN FHQWUHV71 This protocol states that the labour inVSHFWRUZKRGHWHFWVZRUNHUVYLFWLPVRISHRSOHWUDI¿FNLQJRUDQ\RWKHUFULPH
must report it to the corresponding authorities.
In Uruguay, Article 7 of the Law No. 16074 on the Regulation of Insurance
for employment accidents and occupational illnesses states that »On proving
wilful intent or gross negligence on behalf of the employer in the event of an
HPSOR\PHQW DFFLGHQW RU RFFXSDWLRQDO LOOQHVV WKH DFWLQJ RI¿FLDOV RI WKH 1Dtional Insurance Bank must report said circumstance to the Inspector General of Labour and Social Security, who shall, under their strict functional
responsibility, report to the competent criminal court the acts that constitute
an alleged crime against the life or the physical integrity of the workers, submitting a statement of the available administrative precedents.«72
These examples make it possible to conclude that both areas of law are
connected and that despite the fact that the inspectors’ powers do not apply
to criminal matters, inspectors do have the obligation to bring to the notice of
the responsible authority the acts that constitute crimes.
3. Labour inspection as a mechanism to protect informal workers
and the poor
In Latin America and the Caribbean, labour inspection has been considered a tool to reduce informal labour »through a culture of compliance, the
communication of regulations and sensitizing actors toward compliance, or
LQ RWKHU FDVHV IDFLOLWDWLQJ >WKH SURFHVV@ WR GR VR©73 In most cases, informal
labour is coupled with poor working conditions: no social security and a low
salary, factors that undoubtedly contribute to poverty. This is why governments rely on the reduction of informal labour as a means to reduce poverty.
Despite the above, it must be said that there are some problems of an administrative nature that hinder it from functioning properly, including the
71

Secretaría de Trabajo y Previsión Social, Protocolo de inspección para prevenir y detectar la trata de personas en los centros de trabajo, 2017.
72 Ley No. 19.196 Accidentes laborales. 2014; Parlamento de Uruguay.
73 ILO- FORLAC, Tendencias de la inspección del trabajo frente a la formalización: experiencias de América
Latina y el Caribe, 2015, 8.
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shortage of inspectors and their lack of training, as well as the fact that »inspection is generally concentrated in urban areas, in the formal sector and attending the complaints of salaried workers, often neglecting to attend workers
LQUXUDO]RQHVRUGLI¿FXOWDFFHVVDUHDV©74
This is why the ILO has given Latin America and the Caribbean some recommendations that refer to the implementation of policies »on matters of labour and social protection: increased coverage of social security, compliance
with minimum wages, the formalization of labour contracts in writing, the
strengthening of labour inspection and the advancement of worker and employer organizations.«75
In the case of Mexico, child labour-related poverty has dropped due in part
to the dynamics of inspection with regard to child labour.76
II. The main problems
Generally speaking, the problems found in the countries analysed can be
sorted into the following points:
1. Limitations in the scope of competence
These are generalized limitations that are only a problem in Latin America,
but worldwide. However, it undoubtedly affects developing countries more.
7KH\LQFOXGHOLPLWDWLRQVLQRYHUVHHLQJIRUPDOODERXUUHODWLRQVVSHFL¿FDUHDV
of production and the size and number of work centres compared to the number of workers.
 'HVLJQÀDZV
• The high cost of compliance and the low cost of non-compliance:77
In this context, it can be pointed out that the costs involved in complying
with labour legislation are very high for micro-enterprises that also have
to compete with large companies while the costs of non-compliance with
VDLGSURYLVLRQVDUHYHU\ORZ7KLVDOVREHQH¿WVODUJHFRPSDQLHVDWWKHH[pense of the quality of workers’ performing their work activities.
 'LI¿FXOWLHVLQFRRUGLQDWLRQDPRQJWKHYDULRXVODERXUDXWKRULWLHV
• A restricted relation between judicial bodies and the labour inspectorate.
7KHUHDUHPRUHDQGPRUHFRPSODLQWV¿OHGE\ODERXUXQLRQVFRQWHQGLQJMX-

74
75

ILO- FORLAC, (Fn. 74), 3.
ILO, OIT: 52 Millones de trabajadores en el campo en América Latina y el Caribe, (http://www.ilo.org/
americas/sala-de-prensa/WCMS_532477/lang--es/index.htm) <June 15, 2017>.
76 PUDH UNAM, El persistente problema del trabajo infantil y s. u. relación con la pobreza de niños, niñas y
adolescentes (http://www.pudh.unam.mx/perseo/el-persistente-problema-del-trabajo-infantil-y-s. u.-relacion-con-la-pobreza-de-ninos-ninas-y-adolescentes/) <August 15, 2017>.
77 Besunsán, (Fn. 29), 14.
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dicial bodies’ lack of support to labour inspection measures as in the case
of Costa Rica.78
• Less authority and lower salaries than tax inspectors. In some of the countries examined, labour inspectors have lower salaries and their authority is
belittled by employers (Mexico and Colombia).
3. Corruption
&RUUXSWLRQLVDSUREOHPWKDWDIÀLFWVFHUWDLQ/DWLQ$PHULFDQFRXQWULHVDWDOO
levels, and labour inspection is no exception. Employers’ compliance with
their obligations is undermined by a broad scope of tolerance towards certain
attitudes and labour rights violations on behalf of labour inspection authoriWLHV7KLVUHVXOWVLQFRUUXSWLRQGH¿QHGE\WZRHOHPHQWVWKHODFNRIUHVRXUFHV
to pay inspectors’ salaries and/or employers’ poor acceptance of the provisions in force.79
Convention No. 81 already includes some anti-corruption provisions. For
instance, Article 15 states that: »labour inspectors shall be prohibited from
having any direct or indirect interest in the undertakings under their superYLVLRQ©2QO\RQHVSHFL¿FSURYLVLRQZDVIRXQGLQ8UXJXD\¶V/DZRI
29 October 1991, that prohibits an inspector from intervening in any matter
directly or indirectly related to his or her private employment.
In Mexico, inspectors are prohibited from receiving gifts and gratuities
from workers, from employers or from their representatives.
,Q &RVWD 5LFD ZH ¿QG WKDW$UWLFOH RI WKH 2UJDQLF /DZ RI WKH 0LQLVtry of Labour and Social Security sets forth the sanctions a labour inspector
would receive for incurring in bribery. Meanwhile, the Costa Rican Criminal
&RGHHVWDEOLVKHVWKHVDQFWLRQVIRURI¿FLDOVZKRUHFHLYHDQ\KDQGRXWIRUGRLQJ
or not doing acts that go against their activities.
$UWLFOH±7KHSXEOLFRI¿FLDOZKRZKHWKHUE\KLPVHOIRUWKURXJKDUHlated party, receives a handout or any other undue advantage or accepts the
promise of compensation of that nature to engage in an act inherent to his
functions shall be punished by imprisonment for six months to two years.80
4. Lack of suitable resources:
• Financial and material
In Latin America, labour organizations or labour inspector unions often
SRLQWWRWKHSUHVHQFHRI¿QDQFLDOGLI¿FXOWLHVWKDWDIIHFWODERXULQVSHFWLRQ
A national trade union centre in Uruguay and a professional organization
RIODERXULQVSHFWRUVLQ&RVWD5LFDKDYHUHSRUWHGWKHODFNRISDSHURURI¿FH
78
79
80

ILO (Fn. 16), 60.
Bensusán, JZ 2009, 1010.
Organización de los Estados Americanos, Código Penal Costa Rica, (http://www.oas.org/dil/esp/codigo_
penal_costa_rica.pdf) <April 2, 2017>
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supplies. In Costa Rica, there are accounts of shortages in certain inspecWLRQRI¿FHVLQDGGLWLRQWRWKHODFNRIDUUDQJHPHQWVIRUWKHUHLPEXUVHPHQW
of travel expenses.81
• Manpower
In general, the number of inspectors in the 5 countries examined was not
consistent with the needs of the job. Consequently, inspection visits and the
RYHUVLJKWWKDWFDQEHXQGHUWDNHQDUHLQVXI¿FLHQW
In addition to the above, labour inspectors’ lack of training affects the effectiveness of the inspection.82 Accordingly, there is talk of the training that
inspectors could have. In the case of Mexico, the only professional training
UHTXLUHG LV WR KDYH ¿QLVKHG D EDFKHORU¶V GHJUHH RU LWV HTXLYDOHQW $V D UHVXOWODERXULQVSHFWRUVDUHQRWVSHFLDOL]HGLQDQ\RIWKH¿HOGVUHTXLUHGVXFKDV
NQRZOHGJHRIRI¿FLDORUPLQLPXPVWDQGDUGVRQVDIHW\DQGK\JLHQHRUODERXU
legislation as the basis of his or her education. While it is true that the professional conditions required in each of the countries examined is different, a
ODERXULQVSHFWRUVKRXOGJHQHUDOO\¿WDSUR¿OHWKDWPHHWVWKHWHFKQLFDOTXDOL¿cations needed to attend »the scope of enforcement of the provisions that the
inspector must verify: lawyers, sociologists, engineers, chemists, physicians,
psychologists, etc.«83
E. Conclusions
This history of labour inspection began with the State protection of workers
opposite their employer and the separation of the role of judges into two: the
¿UVWDVDMXGJHIRUFRQÀLFWUHVROXWLRQEHWZHHQLQGLYLGXDOVDQGWKHVHFRQGDVD
State authority that advises and oversees the enforcement of labour law while
punishing non-compliance with labour legislation.
This State authority went from simple acts statutes that compiled functions
to the global recognition of binding international provisions, as well as the
H[SDQVLRQRIIXQFWLRQV¿HOGRIFRPSHWHQFHHWF
The ILO has contributed to bringing labour inspection to the attention of
most of its members through multiple conventions, protocols and recommendations, but in addition to its collaboration and continuous updating, it
has also demonstrated that the asymmetrical difference in labour relations
EHWZHHQWKHHPSOR\HUDQGZRUNHUVQHZIRUPVRIZRUNSURFHGXUHV ÀH[LEOH
contracting, informality, Industry 4.0, etc.) and global factors (economic crises, climate change, etc.) have still made it necessary, even after 100 years of
the establishment of labour norms, to oversee compliance.

81 ILO (Fn. 16), 60.
82 ILO, Conferencia Internacional del Trabajo, Informe III, 1999, 203.
83 ILO, Los procesos de selección y formación de los inspectores de trabajo: prácticas, programas y lagunas,
2012.
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The ILO’s versatility has made great strides on various problematic labour
issues, such as the eradication of child labour, where the ILO has worked together with countries to optimize compliance with child labour legislation
through collaboration between labour inspection services and oversight, and
follow-up programmes on child labour.
,Q/DWLQ$PHULFDFRXQWULHVKDYHUDWL¿HG&RQYHQWLRQ1RDQGDQG
129. Argentina, Costa Rica, Colombia and Uruguay are among part of naWLRQV 'HVSLWH 0H[LFR¶V QRW KDYLQJ UDWL¿HG WKHVH FRQYHQWLRQV EHFDXVH WKH\
contravene its national legislation, this fact attests to the importance of labour
inspection in the enforcement of social laws.
The comparative study of the legal framework of labour inspection in these
5 countries has revealed that there are great similarities since:
 $OOWKHFRXQWULHV H[FHSW0H[LFR KDYHUDWL¿HGWKHWZRPDLQ,/2ODERXU
inspection conventions.
• Each of the regional integration organizations (OEA, MERCOSUR, SICA
and CAN) of which the countries analysed are members have provisions
regarding the importance of labour inspection.
• In all the countries labour inspection is substantiated in their highest law:
the constitution. Although there are certain provisions in the regulatory
legislation in the constitutions, the laws that truly bring about labour inspectorates are administrative in nature: decrees or regulations.
$VWRIXQFWLRQVWKHFRPSDUDWLYHVWXG\¿QGVWKDWWKHFRXQWULHVDQDO\VHG
have the following labour inspection functions contained in their respective
legislations: control, sanction, prevention and advisory services, the generation of information, and bring to the notice to the competent authorities the
defects.
The structure of the inspectorate is different in each country. However, except for Mexico, the countries uphold the requirement of depending directly
on the labour ministry or its central counterpart (federal or national).
,QVSHFWRUV DUH SXEOLF RI¿FLDOV DQG LQ WKH OLWHUDWXUH H[DPLQHG D FRPPRQ
GHQRPLQDWRU LV WKDW WKH\ GR QRW KDYH WKH VXI¿FLHQW QXPEHU RI LQVSHFWRUV RU
VXI¿FLHQWDPRXQWVRIUHVRXUFHVWRSHUIRUPWKHLUGXWLHV
The types of inspections in each country vary although it is possible to say
that they all have inspections by complaints, voluntary or anonymous ones;
of oversight, of review, of documentation, of working conditions in situ and
targeted ones.
From this study, it can be gathered that, on the one hand, labour inspection
is an effective tool to externalize the enforcement of workers’ labour and social security rights in such a way that it contributes to complying with the law.
Moreover, by having legislation that empowers inspectors to report cases with
the corresponding authorities, including criminal ones, it is an effective tool
for the implementation of the actions propounded by both governments and
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LQWHUQDWLRQDO RUJDQL]DWLRQV WR ¿JKW DJDLQVW ODERXU H[SORLWDWLRQ FKLOG ODERXU
SHRSOHWUDI¿FNLQJDQGVRRQ
2Q WKH RWKHU KDQG WKH SUREOHPV WKDW DIÀLFW ODERXU LQVSHFWLRQ LQ PRVW RI
these countries reduce its potential. The main problems detected are corruption, a lack of human and material resources for inspectors to perform their
GXWLHVDQGVSHFLDOL]HGWUDLQLQJLQVSHFL¿FDUHDVWKHÀDZVLQWKHGHVLJQRIODbour inspection, and limitations in the scope of competence, as in the case of
informal labour or the geographic location of work centres.
Even so, it can be considered an outsourcing mechanism as they only contribute to legal compliance. Since they are not seen as the main mechanism to
HQVXUHMXVWLFHWKH\DUHVLPSO\DLGVDQGIURPWKDWSHUVSHFWLYHWKH\IXO¿OWKHLU
IXQFWLRQWKH\FDQEHLPSURYHGEXWWKH\GRIXO¿OWKHLUIXQFWLRQ
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1. Introduction
The aim of this contribution is to critically discuss the role of public authorities and penal laws in the enforcement of employees’ rights through the externalisation of the law enforcement process in southern Africa.1 This burden
This contribution is based on a paper presented at the 36th Conference of the Society for Comparative Law,
6HSWHPEHU%DVHO6ZLW]HUODQG7KH¿QDFLDOVXSSRUWRIWKH1DWLRQDO5HVHDUFK)RXQGDWLRQ 6RXWK
$IULFD  KHUHLQDIWHU WKH 15)  WRZDUGV WKLV UHVHDUFK LV DFNQRZOHGJHG DQG JUHDWO\ DSSUHFLDWHG 2SLQLRQV
expressed and conclusions arrived at are those of the authors and are not necessarily to be attributed to the
15)
 ¾6RXWKHUQ$IULFD½LQWKHFRQWH[WRIWKLVFRQWULEXWLRQLVEDVHGRQ0KRQH¶V 0KRQH*ª/DERXUPDUNHWGLVFULPLQDWLRQDQGLWVDIWHUPDWKLQVRXWKHUQ$IULFD©3DSHUSUHSDUHGIRUWKH8QLWHG1DWLRQV5HVHDUFK,QVWLWXWH
IRU6RFLDO'HYHORSPHQW 815,6'   DW GH¿QLWLRQZKLFKLVUHVWULFWHGWRWKRVHFRXQWULHVWKDWKDYH
historically formed a part and parcel of the apartheid South Africa’s economic hub. These countries are:
6RXWK$IULFD%RWVZDQD/HVRWKR6ZD]LODQG1DPLELD=LPEDEZH=DPELD0R]DPELTXHDQG0DODZL$V
0KRQH 0KRQH*ª/DERXUPDUNHWGLVFULPLQDWLRQDQGLWVDIWHUPDWKLQVRXWKHUQ$IULFD©3DSHUSUHSDUHGIRU
WKH8QLWHG1DWLRQV5HVHDUFK,QVWLWXWHIRU6RFLDO'HYHORSPHQW 815,6'   DW SXWVLWª+LVWRULFDOO\
WKH\KDYHEHHQOLQNHGWKURXJKWUDGHEXVLQHVVUHODWLRQVKLSV¿QDQFLDOPDUNHWVLQIUDVWUXFWXUHQHWZRUNVDQG
labour markets to one degree or another. These linkages in turn have implied a high degree of mutual political interest in the affairs of each other’s countries. This network of economic and political relationships has
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will be discharged through a discussion of the statutory or legislative regime
dealing with employees’ rights. It further provides an overview of institutions
mandated to advance the protection of the fundamental rights of employees.
7KLVSDSHUIXUWKHUKLJKOLJKWVWKHGLI¿FXOWLHVDVVRFLDWHGZLWKWKHHQIRUFHPHQW
UHJLPHDQGSURIIHUVROXWLRQVWRWKHLGHQWL¿HGFKDOOHQJHV
In southern Africa, governments, unilaterally and collectively, endeavour to
ensure that due deference is given to the protection of the fundamental rights
of workers. At an individual level, this is abundantly clear from the various
laws that have been enacted to protect and give effect to fundamental rights of
the workers eking a living within the borders of the different countries found
in southern Africa. Southern African countries, under the auspices of the
6RXWKHUQ $IULFDQ 'HYHORSPHQW &RPPXQLW\ KHUHLQDIWHU WKH 6$'&  VLJQHG
WKH &KDUWHU RI )XQGDPHQWDO 6RFLDO 5LJKWV LQ 6$'&   DQG WKH 6$'&
3URWRFRO RQ (PSOR\PHQW DQG /DERXU   7KHVH LQVWUXPHQWV PDNH SURvision for workers’ rights such the freedom of association and collective barJDLQLQJHTXDOWUHDWPHQWRUJDQLVDWLRQDOULJKWVVRFLDOSURWHFWLRQRFFXSDWLRQDO
health and safety and settlement of disputes.
The contribution commences with a discussion on the historical background. This is followed by an analysis of the legislative framework with
a particular emphasis on the constitutions, labour laws, social security laws
and other pertinent laws. The discussion on the legislative framework is succeeded by an overview on the relevant institutions involved in, inter alia, the
enforcement of employee’s rights. These institutions are the departments of
labour and labour inspectorates, courts and other constitutionally mandated
LQVWLWXWLRQV 7KH SDSHU SURFHHGV E\ UHÀHFWLQJ RQ WKH LVVXHV FKDOOHQJHV DQG
possible solutions to be considered when dealing with the enforcement of employees’ rights. It closes with some concluding observations.
2. Historical background
Labour laws and practices in southern African countries have been largely
LQÀXHQFHGE\WKHLUFRORQLDOKLVWRU\2 With the abundance of human capital
and exploitation of mineral resources, black Africans were largely engaged
as cheap labour. Colonial laws dealing with labour related issues were thus
used as a tool to exercise control and dominance over the black African labour force.3 Over a period of time, premium was placed on laws passed by
colonial masters. Accordingly, punitive sanctions were invariably imposed

EHHQGH¿QHGDQGGULYHQE\6RXWK$IULFDDVWKHGHIDFWRHFRQRPLFDQGSROLWLFDOSRZHUKRXVHRIWKHUHJLRQ©,W
should be noted that all the above-mentioned countries are currently member states of the Southern African
'HYHORSPHQW&RPPXQLW\ KHUHLQDIWHUWKH6$'& 
 6HHIRUH[DPSOH)HQZLFN&.DOXOD(DQG/DQGDX,Labour Law: A Southern African Perspective ,QWHUQDWLRQDO/DERXU2UJDQLVDWLRQ  DW
 )HQZLFN&.DOXOD(DQG/DQGDX,Labour Law: A Southern African Perspective ,QWHUQDWLRQDO/DERXU2UJDQLVDWLRQ  DW
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on the indigenous labourers for failure to obey the laws or going contrary to
colonial laws.4
The 1960’s to the 1970’s was another phase of development of labour laws
in southern Africa.5 This was the period that there was a continental wave
RI WKH GHFRORQLVDWLRQ RI WKH$IULFDQ FRQWLQHQW LH :HVW$IULFD DV ZHOO DV
(DVW DQG &HQWUDO$IULFD  *UDGXDOO\ FRXQWULHV ZHUH EHFRPLQJ DZDUH RI WKH
international labour standards that ought to be maintained. Labour laws in
VRXWKHUQ$IULFD GXULQJ WKLV SHULRG ZHUH VRPHZKDW LQÀXHQFHG E\ WKH ,QWHUQDWLRQDO/DERXU2UJDQLVDWLRQ KHUHLQDIWHUWKH,/2  VWDQGDUGV 6 even though
governments did not completely obliterate colonial laws. Colonial laws on
labour were still operational during this period. However, and particularly
LQ DSDUWKHLG 6RXWK$IULFD DQG 1DPLELD WKHUH ZHUH FOHDU LQVWDQFHV RI QRQcompliance with international labour standards.7 Hence, South Africa during
this period recorded an increased abuse and violation of fundamental human
rights. Compliance with labour laws during this period was imperative and
the legislative intent was to enhance the ultimate interest of employers to the
detriment of the employees.
Democracy and democratisation heightened during the early 1990’s.
Most African countries, regardless of the intermittent military engagement in
politics, adopted multiparty democracy. A majority of the southern African
countries promulgated constitutions as the supreme law of their respective
countries.9 The Constitutions were used as a conduit to entrench fundamental
human rights notable of which include labour related rights. Such countries

 6HHJHQHUDOO\)HQZLFN&DQG.DOXOD(ª/DZDQGODERXUPDUNHWUHJXODWLRQLQ(DVW$VLDDQG6RXWKHUQ$IULFD&RPSDUDWLYHSHUVSHFWLYHV©  Interational Journal of Comparative Labour Law and Industrial
Relations DW±
 6HH IRU IXUWKHU UHDGLQJ (QF\ORSDHGLD %ULWDQQLFD ª,QGHSHQGHQFH DQG 'HFRORQ]DWLRQ LQ 6RXWKHUQ$IULFD©
± DFFHVVHG DW https://www.britannica.com/place/Southern-Africa/Independence-and-decolonization-inSouthern-Africa $SULO   DQG 6DXQGHUV & ª'HFRORQLVDWLRQ LQ 6RXWKHUQ$IULFD 5HÀHFWLRQV RQ WKH
1DPLELDQDQG6RXWK$IULFDQFDVHV©  Journal for Contemprary History 99.
 6HH IRU DQ LOOXPLQDWQJ GLVFXVVLRQ RQ WKH ,QWHUQDWLRQDO /DERXU 2UJDQL]DWLRQ¶V LQÀXHQFH RQ ODERXU ODZ LQ
VRXWKHUQ$IULFD)HQZLFN&DQG.DOXOD(ª/DZDQGODERXUPDUNHWUHJXODWLRQLQ(DVW$VLDDQG6RXWKHUQ$IULFD&RPSDUDWLYHSHUVSHFWLYHV©  Interational Journal of Comparative Labour Law and Industrial
Relations DW±
 6HH ,QWHUQDWLRQDO /DERXU 2UJDQL]DWLRQ &HQWXU\ 3URMHFWV ª)URP ZRUNSODFH ULJKWV WR FRQVWLWXWLRQDO ULJKWV
in South Africa: The role and action of the tripartite ILO constituency in the challenge to appartheid and
WKHWUDQVLWLRQWRGHPRFUDF\©±DFFHVVVHGDWKWWSZZZLORRUJZFPVSJURXSVSXEOLFDIULFDGRFXPHQWV
SXEOLFDWLRQZFPVBSGI $SULO DQG,QWHUQDWLRQDO/DERXU2I¿FHSpecial Report of the Director-General in the Application of the Declaraton Concerning Action against Apartheid in South Africa and
Namibia ,QWHUQDWLRQDO/DERXU2I¿FH  
 )DVKR\LQ7Industrial Realtion in Southern Africa: The Challenge of Change 6RXWKHUQ$IULFD0XOWLGLVFLSOLQDU\$GYLVRU\7HDP ,QWHUQDWLRQDO/DERXU2UJDQLVDWLRQ   DW$OVRVHH7DNLUDPEXGGH31ª3URWHFWLRQRIODERXUULJKWVLQWKHDJHRIGHPRFUDWL]DWLRQDQGHFRQRPLFUHVWUXFWXULQJLQ6RXWKHUQ$IULFD©  
Journal of African Law 39.
 6HHIRUH[DPSOHVHFWLRQRIWKH&RQVWLWXWLRQRI/HVRWKRRIVHFWLRQV F DQGRIWKH&RQVWLWXWLRQRI
WKH5HSXEOLFRI6RXWK$IULFDRI DVDPHQGHG DUWLFOHRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI0DODZL
RI DVDPHQGHG VHFWLRQ    RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI0R]DPELTXHRIVHFWLRQ
RIWKH&RQVWLWXWLRQRI=DPELD $PHQGPHQW $FWRIDQGVHFWLRQVDQG D RI&RQVWLWXWLRQRIWKH
5HSXEOLFRI=LPEDEZHRI DVDPHQGHG 
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include Malawi,100R]DPELTXH11 and South Africa.12 Colonial laws that were
LQ FRQÀLFW ZLWK WKH SURYLVLRQV RI WKH &RQVWLWXWLRQ ZHUH UHSHDOHG DQG VRPH
LQVWDQFHVGHFODUHGXQFRQVWLWXWLRQDO7KLVOHGWRVLJQL¿FDQWUHIRUPVRIODERXU
laws and other labour related issues.13 At this point, the legislative intent had
shifted from advancing the economic interest of employers to protecting the
interest of the weaker party in the employer-employee relationship, i. e. employees. Several laws were promulgated; numerous institutions were created
with the net aim to ensure that rights of employees are upheld.14
Also during the 1990’s there was steady engagements amongst southern African countries to form an economic bloc or community, i. e. the SADC.15 The
TXLQWHVVHQFHRIWKLVUHJLRQDOEORFNLVWRFUHDWHDVRPHZKDWUHJLRQDOLQWHJUDWLRQRISHUWLQHQWDUHDVVXFKDVIUHHÀRZRIODERXUDQGLQWHUQDWLRQDOWUDGHDQG
commerce.165HJLRQDOVWDQGDUGVVWULYHWRHQFRXUDJHUHIRUPVDQGODERXUODZV
that are in accordance with international labour standards.17 This, in the long
run, led to creation in some countries of robust institutions meant to promote
labour related issues amongst countries in the SADC.

10 6HFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI0DODZLPDNHVSURYLVLRQIRUODERXUULJKWVDVIROORZV
ª  (YHU\SHUVRQVKDOOKDYHWKHULJKWWRIDLUDQGVDIHODERXUSUDFWLFHVDQGWRIDLUUHPXQHUDWLRQ  $OOSHUVRQVVKDOOKDYHWKHULJKWWRIRUPDQGMRLQWUDGHXQLRQVRUQRWWRMRLQWKHP  (YHU\SHUVRQVKDOOEHHQWLWOHG
WRIDLUZDJHVDQGHTXDOUHPXQHUDWLRQIRUZRUNRIHTXDOYDOXHZLWKRXWGLVWLQFWLRQDQGGLVFULPLQDWLRQRIDQ\
kind, in particular on the basis of sex.«
11 $UWLFOHRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI0R]DPELTXHVWDWHVWKDWª  /DERXULVWKHGULYLQJIRUFH
RIGHYHORSPHQWDQGVKDOOPHULWUHVSHFWDQGSURWHFWLRQ  7KH6WDWHVKDOOSURPRWHWKHIDLUGLVWULEXWLRQRI
WKHSURFHHGVRIODERXU  7KH6WDWHPDLQWDLQVWKDWHYHU\RQHVKRXOGUHFHLYHHTXDOSD\IRUHTXDOZRUN©
12 6HFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDSURYLGHVWKDWª  (YHU\RQHKDVWKHULJKWWR
IDLUODERXUSUDFWLFHV  (YHU\ZRUNHUKDVWKHULJKW± D WRIRUPDQGMRLQDWUDGHXQLRQ E WRSDUWLFLSDWHLQ
WKHDFWLYLWLHVDQGSURJUDPPHVRIDWUDGHXQLRQDQG F WRVWULNH  (YHU\HPSOR\HUKDVWKHULJKW± D WR
IRUPDQGMRLQDQHPSOR\HUVµRUJDQLVDWLRQDQG E WRSDUWLFLSDWHLQWKHDFWLYLWLHVDQGSURJUDPPHVRIDQ
HPSOR\HUVµRUJDQLVDWLRQ   (YHU\ WUDGHXQLRQ DQG HYHU\ HPSOR\HUVµRUJDQLVDWLRQKDV WKH ULJKW ± D WR
GHWHUPLQHLWVRZQDGPLQLVWUDWLRQSURJUDPPHVDQGDFWLYLWLHV E WRRUJDQLVHDQG F WRIRUPDQGMRLQD
IHGHUDWLRQ  (YHU\WUDGHXQLRQHPSOR\HUVµRUJDQLVDWLRQDQGHPSOR\HUKDVWKHULJKWWRHQJDJHLQFROOHFWLYHEDUJDLQLQJ1DWLRQDOOHJLVODWLRQPD\EHHQDFWHGWRUHJXODWHFROOHFWLYHEDUJDLQLQJ7RWKHH[WHQWWKDWWKH
OHJLVODWLRQPD\OLPLWDULJKWLQWKLV&KDSWHUWKHOLPLWDWLRQPXVWFRPSO\ZLWKVHFWLRQ    1DWLRQDO
legislation may recognise union security arrangements contained in collective agreements. To the extent
WKDWWKHOHJLVODWLRQPD\OLPLWDULJKWLQWKLV&KDSWHUWKHOLPLWDWLRQPXVWFRPSO\ZLWKVHFWLRQ  ©
13 6HHJHQHUDOO\)DVKR\LQ7Industrial Realtion in Southern Africa: The Challenge of Change 6RXWKHUQ$IULFD0XOWLGLVFLSOLQDU\$GYLVRU\7HDP ,QWHUQDWLRQDO/DERXU2UJDQLVDWLRQ   DQG)HQZLFN&.DOXOD
E and Landau I Labour Law: A Southern African Perspective ,QWHUQDWLRQDO/DERXU2UJDQLVDWLRQ  
DW±
14 )HQZLFN & .DOXOD ( DQG /DQGDX , Labour Law: A Southern African Perspective ,QWHUQDWLRQDO /DERXU
2UJDQLVDWLRQ  DW±
15 6HH+ZDQJ.'ª7KHKLVWRULFDOHYROXWLRQRI6$'&DQGUHJLRQDOLVPLQ6RXWKHUQ$IULFD©  International Area Review6FKRHPDQ0ª)URP6$'&&WR6$'&DQGEH\RQG7KHSROLWLFVRIHFRQRPLFLQWHJUDWLRQ©±DFFHVVHGDWKWWSZZZDOWHUQDWLYHUHJLRQDOLVPVRUJZSFRQWHQWXSORDGVVFKRHPDUBIURPVDGFFWRVDGFSGI $SULO 2VRGH3ª7KH6RXWKHUQ$IULFDQ'HYHORSPHQW&RPPXQLW\LQOHJDOKLVWRULFDO
SHUVSHFWLYH©  Journal for Juridical ScienceDW±0RUJDQ5ª6RFLDOVHFXULW\LQWKH6$'&&
states of southern Africa: Social-welfare programmes and the reduction of household vulnerability« in
Ahmad E et al HGV Social Security in Developing Countries &ODUHGRQ  +LOO&5ª5HJLRQDO
FRRSHUDWLRQLQVRXWKHUQ$IULFD©  African AffairsDQG%R\G-%ª$VXEV\VWHPLFDQDO\VLVRIWKH
6RXWKHUQ$IULFDQ'HYHORSPHQW&RRUGLQDWLRQ&RQIHUHQFH©  African Studies Review 46.
16 6HHDUWLFOHRIWKH7UHDW\RIWKH6RXWKHUQ$IULFDQ'HYHORSPHQW&RPPXQLW\RI DVDPHQGHG 
17 6HHDUWLFOHVDQGRIWKH&KDUWHURI)XQGDPHQWDO6RFLDO5LJKWVLQ6$'&  DQGDUWLFOHV I 
DQG6$'&3URWRFRORQ(PSOR\PHQWDQG/DERXU  
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3. Legislative framework
3.1 Legislative framework: A general overview
A proclamation of respect for social rights of employees is a step in the
right direction. However, merely proclaiming respect is not enough but a
rather conscious effort by state institutions to ensure that laws are enforced
WRWKHEHQH¿WRIHPSOR\HHVLVZKDWPDWWHUV$OHJDOV\VWHPWKDWJLYHVXWPRVW
deference to rights of employees can be characterised as one that is matured,
particularly within the context of international and regional labour law and
standards. To pursue social justice for employees means the creation of resolute institutions. The operations of these institutions must mirror the objective
intent of the drafters of the various constitutions and the labour and related
legislation.
3.2 Constitutions
Protection of rights of employees is an indispensable right in terms of the
various constitutions of the southern African countries. This is manifested
through the constitionalisation of fundamental rights such as, the respect for
dignity of a person;ULJKWWRHTXDOLW\19 right to life;20 right of access to information;21 freedom from slavery and forced labour;22 right of just administrative action;23 freedom of profession, trade or occupation;24 and social security
rights.25 The constitutions, on the individual level, prohibits in express terms
unfair labour practices.26 They provide every person with the right to fair and
safe labour practices.27 At a collective level, the constitutions make provision

 6HHIRUH[DPSOHVHFWLRQRIRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDDQGVHFWLRQRIWKHRI
&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
19 6HHIRUH[DPSOHVHFWLRQVDQGRIWKH&RQVWLWXWLRQRI/HVRWKRVHFWLRQRIWKH&RQVWLWXWLRQRIWKH
.LQJGRPRI6ZD]LODQGRIVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDVHFWLRQRI
WKH&RQVWLWXWLRQRI=DPELDDQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
20 6HHIRUH[DPSOHVHFWLRQRIWKH&RQVWLWXWLRQRI/HVRWKRVHFWLRQRIWKH&RQVWLWXWLRQRIWKH.LQJGRPRI
6ZD]LODQGRIVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDVHFWLRQRIWKH&RQVWLWXWLRQRI=DPELDRI DVDPHQGHG DQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
21 6HHIRUH[DPSOHVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDDQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
22 6HHIRUH[DPSOHVHFWLRQRIWKH&RQVWLWXWLRQRI/HVRWKRVHFWLRQRIWKH&RQVWLWXWLRQRIWKH.LQJGRP
RI6ZD]LODQGVHFWLRQRIWKH&RQVWLWXLRQRIWKH5HSXEOLFRI6RXWK$IULFDVHFWLRQRIWKH&RQVWLWXWLRQ
RI=DPELD DVDPHQGHG DQGVHFWLRQVDQGRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
23 6HHIRUH[DPSOHVHFWLRQRIWKH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQGVHFWLRQRIWKH&RQVWLWXWLRQ
RI6RXWK$IULFDDQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
24 6HHIRUH[DPSOHVHFWLRQ  RIWKH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
25 6HHVHFWLRQ  F RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFD
26 6HHIRUH[DPSOHVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDDQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
27 6HHVHFWLRQ  G RIWKH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQGVHFWLRQ  RIWKH&RQVWLWXWLRQRI
WKH5HSXEOLFRI6RXWK$IULFDVHFWLRQ  RIWKH&RQVWLWXLRQRIWKH5HSXEOLFRI=LPEDEZH



Mpedi/Coleman

=,$6

for freedom of expression, freedom of assembly and association,29 and freedom to demonstrate and petition.30 Workers have a right to form and join a
trade union.31 In addition they can embark on strike action32 and participate
in collective bargaining.33 The basic rights entrenched as fundamental human
rights and freedoms are enforceable34 and bind the legislature, the executive,
the judiciary and all organs of state.35 In addition, they bind both natural and
juristic persons.36 This is subject to the nature of the right or freedom and the
duty imposed.37 In addition, the aforementioned rights and freedoms are not
absolute. They can be limited.
It should be noted that certain constitutions in southern Africa contain provisions related to employee rights as principles of state policy39 or national objectives.40 These are generally non-binding and uneforceable rights and freedoms.41 The Constitution of Lesotho is one of such constitutions. It provides
IRUHTXDOLW\DQGMXVWLFH42 opportunity to work,43 just and favourable conditions
of work,44 protection of workers’ rights and interests45 and economic opportunities46 as the principles of state policy which forms part of the public policy
of Lesotho.47 The drawback of this approach is that such principles are not
enforceable by any court. They are mere guiding principles, aimed at the authorities and agencies of Lesotho and other public authorities, which are sub 6HHIRUH[DPSOHVHFWLRQRIWKH&RQVWLWXWLRQRI/HVRWKRVHFWLRQRIWKH&RQVWLWXWLRQRIWKH.LQJGRP
RI6ZD]LODQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDVHFWLRQRIWKH&RQVWLWXWLRQ
RI=DPELD DVDPHQGHG DQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
29 See, for example, sections 15 and 16 of the Constitution of Lesotho, section 25 of the Constitution of the
.LQJGRPRI6ZD]LODQGVHFWLRQRIRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDVHFWLRQRIWKH
&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
30 6HHIRUH[DPSOHVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDDQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
31 6HHIRUH[DPSOHVHFWLRQ  D RIWKH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQGVHFWLRQ  D RIWKH
&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDDQGVHFWLRQV  DQG  E  F RIWKH&RQVWLWXWLRQRIWKH
5HSXEOLFRI=LPEDEZH
32 6HFWLRQ  F RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFD
33 6HHIRUH[DPSOHVHFWLRQ  E RIWKH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQGVHFWLRQ  RIWKH
&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDDQGVHFWLRQ  D RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI
=LPEDEZH
34 6HHVHFWLRQRIWKH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDDQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
35 6HHIRULQVWDQFHVHFWLRQ  RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDDQGVHFWLRQ  RIWKH
&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
36 6HHVHFWLRQ  RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDDQGVHFWLRQ  RIWKH&RQVWLWLWLRQRI
WKH5HSXEOLFRI=LPEDEZH
37 Ibid.
 6HHIRUH[DPSOHVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDDQGVHFWLRQRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
39 &KDSWHU,,,RIWKH&RQVWLWXWLRQRI/HVRWKRDQG3DUW,;RIWKH&RQVWLWXWLRQRI=DPELD DVDPHQGHG 
40 &KDSWHURIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
41 6HHIRUH[DPSOHVHFWLRQRIWKH&RQVWLWXWLRQRI=PELD DVDPHQGHG 
42 Section 26 of the Constitution of Lesotho.
43 Section 29 of the Constitution of Lesotho.
44 Section 30 of the Constitution of Lesotho.
45 Section 31 of the Constitution of Lesotho.
46 Section 34 of the Constitution of Lesotho.
47 Section 25 of the Constitution of Lesotho.
 Ibid.
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jected to the availability of resources.491HHGOHVVWRVD\WKHVHSULQFLSOHVVKRXOG
QRWEHUHMHFWHGDWIDFHYDOXH7KHSRLQWLVWKDWª$OWKRXJKQRWMXVWLFLDEOHWKHVH
principles cannot be dismissed on that basis but their importance should rather
be seen in light of their purpose, which is to inform policy at every level of
state action, in every organ of the state and in every activity of the state.«50
3.3 Labour laws
Labour laws in southern Africa are generally enacted as acts of Parliament.
They are mainly enacted to give effect to the labour and related rights contained in the constitutions and to comply with the international obligations.51
These acts underscore the countries’ commitment towards the protection of
employees’ rights. They include acts dealing with the following matters which
are intricately linked to the employees’ rights:
Topics
Basic Conditions of
Employment
(PSOR\PHQW(TXLW\

Examples of Acts of Parliament
%DVLF&RQGLWLRQVRI(PSOR\PHQW$FWRI 6RXWK$IULFD DQG/DERXU5HODWLRQV$FWRI 1DPLELD 
(PSOR\PHQW$FWRI %RWVZDQD (PSOR\PHQW$FWRI
 /HVRWKR $IIULPDWLYH$FWLRQ (PSOR\PHQW RI
1DPLELD DQG(PSOR\PHQW(TXLW\$FWRI 6RXWK
Africa).
/DERXU5HODWLRQV SDU- /DERXU&RGH 2UGHU RI /HVRWKR /DERXU$FW
ticulalry individual and RI 1DPLELD /DERXU5HODWLRQV$FWRI 6RXWK
collective labour law) $IULFD DQG,QGXVWULDO5HODWLRQV$FWRI 6ZD]LODQG 
Occupational Health
)DFWRULHV$FWRI &KDSWHU  %RWVZDQD 2FFXand Safety
SDWLRQDO6DIHW\+HDOWKDQG:HOIDUH$FWRI 0DODZL 
2FFXSDWLRQDO+HDOWKDQG6DIHW\$FWRI 6RXWK$IULFD 0LQHV+HDOWKDQG6DIHW\$FWRI 6RXWK$IULFD 
2FFXSDWLRQDO6DIHW\DQG+HDOWK$FWRI 6ZD]LODQG 
)DFWRULHV0DFKLQHU\DQG&RQVWUXFWLRQ:RUNV$FWRI
6ZD]LODQG )DFWRULHV$FW RI %DS  =DPELD 
2FFXSDWLRQDO+HDOWKDQG6DIHW\$FWRI =DPELD DQG
)DFWRULHVDQG:RUNV$FWRI =LPEDEZH 
Social Insurance
:RUNHUV¶&RPSHQVDWLRQ$FWRI %RVWZDQD :RUNHUV¶
&RPSHQVDWLRQ$FWRI /HVRWKR :RUNHUV&RPSHQVDWLRQ$FWRI 0DODZL (PSOR\HHV¶&RPSHQVDWLRQRI
 1DPLELD &RPSHQVDWLRQIRU2FFXSDWLRQDO,QMXULHV
DQG'LVHDVHV$FWRI 6RXWK$IULFD 2FFXSDWLRQDO
'LVHDVHVLQ0LQHVDQG:RUNV$FWRI 6RXWK$IULFD 
5RDG$FFLGHQW)XQG$FWRI 6RXWK$IULFD DQG:RUNHUV¶&RPSHQVDWLRQ$FWRI =DPELD 

49 Ibid.
50 )HQZLFN & .DOXOD ( DQG /DQGDX , Labour Law: A Southern African Perspective ,QWHUQDWLRQDO /DERXU
2UJDQLVDWLRQ  DW
51 )RU H[DPSOH WKH /DERXU 5HODWLRQV$FW RI  6RXWK$IULFD  HIIHFWXDWHV WKDW FRXQWU\¶V LQWHUQDWLRQDO
REOLJDWLRQVDVDPHPEHUVWDWHRIWKH,QWHUQDWLRQDO/DERXU2UJDQLVDWLRQ VHHWKHSUHDPEOHRIWKH/DERXU
5HODWLRQV$FW 6RXWK$IULFD 
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In terms of externalization of tasks through laws, for instance, labour inspectors enforce basic conditions of employment and safety and health in the
ZRUNSODFH)XUWKHUPRUHWKURXJKODZVDIDYRXUDEOHDWPRVSKHUHLVFUHDWHGWR
resolve labour disputes. Labour disputes can be resolved either through mediation, conciliation and/or arbitration. The presence of the labour court that
has the competence to impose appropriate sanctions against persons who act
contrary to labour laws assists in enforcing the rights of the affected parties.
3.4 Social security laws
6RFLDO VHFXULW\ ODZV WKDW PDNH SURYLVLRQ IRU ERWK WD[¿QDQFHG QRQFRQWULEXWRU\  EHQH¿WV DQG FRQWULEXWRU\ EHQH¿WV JLYH HIIHFW WR SURYLVLRQV FRQtained in the constitutions pertaining to social security and social welfare.52
Both public and private contributory social insurance schemes can be found
in southern Africa.53 These schemes, which have a limited scope of coverDJH DUH LQYDULDEO\ VXSSRUWHG DOEHLW XQRI¿FLDOO\ E\ LQIRUPDO VHOIRUJDQLVHG
coping strategies. The task of monitoring and enforcing compliance with the
provisions of social insurance laws, which are largely occupationaly based, is
mainly carried out by the labour inspectors. Courts, which include criminal,
civil and labour courts, adjudicate disputes emanating from the application of
these laws.
3.5 Other laws
Other pertinet laws include the common law and administrative law. The
common law is one of the sources of labour rights in most common law jurisdictions found in southern Africa. Adminstrative law principles such as the
rules of natural justice play a central role in the enforcement and adjudication
of labour rights. In addition, labour law often intersects with crimininal law.
7KLV KDSSHQV SUHGRPLQDQWO\ LQ WZR FDVHV )LUVWO\ ODERXU VWDWXWHV RIWHQ SUHVFULEHVDQFWLRQVIRUQRQFRPSOLDQFHZLWKWKHLUSURYLVLRQVVXFKDVD¿QHDQG
or imprisonment. Thus, criminal courts are called upon to adjudicate on such
matters and impose an appropriate sentence. Prosecution of criminal offences
arising from labour statutes are dealt with by the criminal justice system. Secondly, certain acts of misconduct committed during the course and scope of
employment such as theft may be illegal. This is one of those instances where
criminal law and labour law co-exists. Contrary to some erronous perceptions,
being found guilty in a court of law and in a disciplinary hearing instituted by
an employer does not amount to ›double jeopardy‹. The criminal law and labour law connection in the employment relations’ sphere has been succinctly
H[SODLQHGE\9DQ1LHNHUNet al. as follows:

52 6HHIRUH[DPSOHVHFWLRQ  F RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFD
53 6HHIRUH[DPSOH0SHGL/*ª6RFLDOSURWHFWLRQODZLQWKH5HSXEOLFRI6RXWK$IULFD©  Law in
AfricaDQG0SHGL/*DQG1\HQWL0$7Employment Injury Protection in Eastern and Southern African
Countries 6XQ3UHVV  
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ª&ULPLQDO FRQGXFW RXWVLGH WKH ZRUNSODFH FDXVHV SDUWLFXODU SUREOHPV7KH
general rule remains applicable, in other words the fact of a criminal charge
or conviction is not necessarily a fair reason for dismissal and there should be
some relevance of the offence to the employment relationship. Conversely,
DQDFTXLWWDOLQDFULPLQDOFRXUWGRHVQRWPHDQWKDWDQHPSOR\HULVQRWHQWLWOHG
to take disciplinary action against the employee. There is a popular misconception than an employee may not be ›charged twice‹ in that the principle of
double jeopardy applies in these circumstances. This is not correct. An act of
misconduct that is a criminal offence and which impacts on the employment
relationship may be dealt with by the employer as a disciplinary matter. It is
IRUFULPLQDOFRXUWVWRGHFLGH XVLQJDGLIIHUHQWWHVWLQWKHIRUPRIHVWDEOLVKLQJ
guilt beyond reasonable doubt) whether the accused is guilty and what sentence is appropriate. It is entirely feasible therefore that an employee can be
DFTXLWHGE\DFULPLQDOFRXUWEXWIDLUO\GLVPLVVHG©54
It should be pointed out that there are laws that establish certain institutions
that enforce, among others, the labour rights. These institutions include the
2I¿FH RIWKH3XEOLF3URWHFWRU 6RXWK$IULFD 55DQGWKH+XPDQ5LJKWV&RPPLVVLRQ 6RXWK$IULFDDQG=LPEDEZH 7KHVHRI¿FHVZKLFKDUHFUHDWXUHVRI
statutes are also provided for in the constitutions of various southern African
countries.56
4. Institutional overview
4.1 Department of labour and labour inspectorates
6RXWKHUQ$IULFDQFRXQWULHVKDYHVSHFL¿FLQVWLWXWLRQVDQGPLQLVWULHVGHDOLQJ
with labour and other labour related issues. These institutions and ministries
DUHUHTXLUHGWREHSURDFWLYHDQGPXVWEHTXLFNWRUHDFWWRJULHYDQFHVRIHPployees by, for instance, conducting the necessary investigations. The overall
oversight responsibility of enforcing labour rights of employees largely falls
VTXDUHO\ ZLWKLQ WKH VFRSH RI RSHUDWLRQ RI WKH GHSDUWPHQW RI ODERXU DQG LWV
labour inspectorates. Labour inspectorates in southern African countries have
the mandate to investigate and inspect both public and private institutions on
ZKHWKHUWKHUHTXLUHGODERXUVWDQGDUGVDUHPHW/DERXULQVSHFWRUVDQGGHSDUWments also have the authority to issue compliance orders to institutions that
fail to meet the minimum labour standards. Therefore, failure to comply with
WKH RUGHUV DQGGLUHFWLYHVFDQDWWUDFW¿QHV7KHGHSDUWPHQWRIODERXUDQGODbour inspectorates are therefore important institutions to enforce the labour
rights of employees.

54 9DQ1LHNHUN$HWDOLaw@Work WKHGLWLRQ  /H[LV1H[LV  DW±
55 Public Protector Act 23 of 1994.
56 See 4.3. below.
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4.2 Courts and other related institutions
$OO PHPEHU VWDWHV RI 6$'& KDYH UHVROXWH FRXUWV WKDW DUH VXSSRVHG WR 
FKDPSLRQWKHLQWHUHVWVRIWKHJHQHUDOSXEOLF)RUSXUSRVHVRIODERXUODZWKHUH
H[LVWODERXUFRXUWVVSHFL¿FDOO\FUHDWHGWRGHDOZLWKODERXUUHODWHGLVVXHV5Hcently, courts have taken a posturing of insisting that employment relations
are in consonance with international standards. The courts have, on some ocFDVLRQVLPSRVHG¿QHVDQGRWKHUVDQFWLRQVRQHPSOR\HUVZKRJRFRQWUDU\WR
the standards as has been laid down. Over a period of time, the courts have
to a large extent protected the interests of weaker parties in the employment
relationship.
1RWZLWKVWDQGLQJ WKH IRUHJRLQJ DVVHUWLRQV WKH SHULRG RI VHWWOLQJ GLVSXWHV
coupled with the cost of litigation has been a matter of major concern. Protracted litigation and excessive costs have mainly been a disincentive for employees to use the courts. Also, the very nature of court processes makes it in
such a way that individuals themselves must present their cases and issues before court in order for them to be resolved. The court, unlike the human right
commissions does not investigate into human right abuses and call on perpetrators. Thus, until a matter is taken to court, the matter will not be dealt with.
However, for purposes of enforcement of rights of employees, the court has
LPSRUWDQW UROH RQ LPSRVLQJ VDQFWLRQV DQG ¿QHV /DERXU FRXUWV DQG FULPLQDO
courts generally adjudicate disputes pertaining to labour rights of employees
when other constitutionally mandated institutions and individuals bring the
issues to the court on behalf of affected individual employees. Criminal courts
DUH HPSRZHUHG WR HQIRUFH ODERXU ULJKWV E\ LVVXLQJ FRPSOLDQFH RUGHUV ¿QHV
DQGLQVRPHLQVWDQFHVLPSULVRQPHQWRIWKHJXLOW\SHUVRQ V 
Apart from courts, labour laws make provisions for institutions that conciliate, mediate and arbitrate certain labour disputes between employers and
employers. These institutions include the Commission for Conciliation, MeGLDWLRQDQG$UELWUDWLRQ 6RXWK$IULFD 57 and the Conciliation, Mediation and
$UELWUDWLRQ&RPPLVVLRQ 6ZD]LODQG 
4.3 Other constitutionally mandated institutions
4.3.1 Lesotho
6HFWLRQ  RI WKH &RQVWLWXWLRQ RI /HVRWKR RI  DV DPHQGHG  PDNHV
provision for the appointment of an Ombudsman. The functions of the OmEXGVPDQLQFOXGHLQYHVWLJDWLQJDFWLRQWDNHQE\DQRI¿FHURUDXWKRULW\LQWKH
H[HUFLVHRIWKHDGPLQVLWUDWLYHIXQFWLRQRIWKHRI¿FHURUDXWKRULW\LQLQVWDQFHV
ZKHUH LW LV DOOHJHG WKDW D SHUVRQ KDV VXIIHUHG DQ LQMXVWLFH LQ FRQVHTXHQFHV

57

The Commission for Conciliation, Mediation and Arbitration was established in accordance with section
RIWKH/DERXU5HODWLRQV$FW 6RXWK$IULFD 
 The Conciliation, Mediation and Arbitration Commission is esteablished in terms of section 62 of the InGXVWULDO5HODWLRQV$FWRI 6ZD]LODQG 
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of that action.59 The Ombudsman is supposed to execute his or her functions
independently. Thus, he or she cannot excecise his or her function under the
directions or control of any other person or authority.60
0R]DPELTXH
7KH&RQVWLWXWLRQRIWKH5HSXEOLFRI0R]DPELTXHPDNHVSURYLVLRQIRUWKH
establishment of the Ombudsman.617KH2PEXGVPDQLVGH¿QHGDVªDQRI¿FH
established to guarantee the rights of citizens and to uphold legality and justice in the actions of the Public Administration.«62 The Ombudsman is elected
E\DWZRWKLUGVPDMRULW\RIWKHGHSXWLHVRIWKH$VVHPEO\RIWKH5HSXEOLFRI
0R]DPELTXH63 7KH &RQVWLWXWLRQ RI WKH 5HSXEOLF RI 0R]DPELTXH UHTXLUHV
the Ombudsman to be independent and impartial in the exercise of his or her
functions.64 However, his or her actions must comply with the provisions of
WKH &RQVWLWXWLRQ DQG RWKHU ODZV RI 0R]DPELTXH65 The Ombudsman has the
power to investigate cases submitted to him or her.66 In addition, he or she has
the power to make decisions about cases referred to him or her and submit
UHFRPPHQGDWLRQVWRDSSURSULDWHRI¿FHVWRFRUUHFWRUSUHYHQWLOOHJDOLWLHVRULQjustices.677KHRI¿FHVDQGDJHQWVRIWKH3XEOLF$GPLQLVLWUDWLRQDUHREOLJHGE\
WKH&RQVWLWXWLRQRIWKH5HSXEOLFRI0R]DPELTXHWRFRRSHUDWHZLWKWKH2PEXGVPDQLQWKHH[HUFLVHRIKHUGXWLHVVKRXOGKHRUVKHUHTXLUHWKHPWRGRVR
1DPLELD
$VDJHQHUDOUXOHWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI1DPLELDLPSRVHVDQ
REOLJDWLRQ RQ DOO DGPLQLVWUDWLYH ERGLHV DQG LWV RI¿FLDOV WR DFW UHDVRQDEO\ LQ
the performance of their duties.69)XUWKHUPRUHDQ\ERG\ZKRVHDFWLYLWLHVKDYH
the potency of affecting the fate of any individual is enjoined to act within the
FRQ¿QHVRIODZDVSUHVFULEHGE\WKHFRPPRQODZDQGRUDQ\RWKHUUHOHYDQW
legislation. Any person whose right or freedom is affected by the actions of
any administrative body has the right to seek redress in court or the designated tribunal.70 The Ombudsman has the authority and power to protect and
enforce fundamental rights and freedoms contained in the Constitution.
7KH &RQVWLWXWLRQ RI 1DPLELD MHDORXVO\ SURWHFWV IXQGDPHQWDO ULJKWV71 Accordingly, no organ or institution of state with legislative authority has the
59
60
61
62
63
64
65
66
67

69
70
71

6HFWLRQ  RIWKH&RQVWLWXWLRQRI/HVRWKR
6HFWLRQ  RIWKH&RQVWLWXWLRQRI/HVRWKR
$UWLFOHRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI0R]DPELTXH
Ibid.
$UWLFOHRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI0R]DPELTXH
$UWLFOH  RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI0R]DPELTXH
Ibid.
$UWLFOH  RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI0R]DPELTXH
Ibid.
$UWLFOHRIWKH&RQVWLWXWLRQIRWKH5HSXEOLFRI0R]DPELTXH
$UWLFOHRI&RQVWLWXWLRQRI5HSXEOLFRI1DPLELD
$UWLFOHRI&RQVWLWXWLRQRI5HSXEOLFRI1DPLELD
$UWLFOH  RI&RQVWLWXWLRQRI5HSXEOLFRI1DPLELD
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power to enact laws that derogate and abolish fundamental rights provided
for under the Constitution unless the Constitution expressly allows for same.72
)XUWKHUPRUH DQ\ DJJULHYHG SHUVRQ ZKR FODLPV WKDW D IXQGDPHQWDO ULJKW RU
freedom guaranteed by the Constitution has been infringed is entitled to seek
a remedy or redress in any competent court or approach the Ombudsman for
assistance.73 However, the response of the Ombudsman in this regard is disFUHWLRQDU\ DQG PD\ GR VR ZKHQ VKH ¿QGV SUXGHQW WR GR VR74 Therefore, the
&RQVWLWXWLRQRI1DPLELDSURYLGHVWKHFRXUWDQGWKH2PEXGVPDQDVWKHªULJKW
enforcement institutions.«
7KHRI¿FHRIWKH2PEXGVPDQLVDFUHDWXUHRIWKH&RQVWLWXWLRQRI1DPLEia.75 The Constitution further establishes its independence.76&RQVHTXHQWO\QR
person or organ of state is allowed to interfere in the activities of the Ombudsman.77 Operations of the Ombudsman are subject to the provisions of the
Constitution.$OORUJDQVRIVWDWHDUHUHTXLUHGWRDFFRUGWKH2PEXGVPDQWKH
needed respect for the protection, independence, dignity and effectiveness.79
7KHEURDGLQYHVWLJDWLYHPDQGDWHRIWKHRI¿FHRIWKH2PEXGVPDQJLYHVDQ
indication of the possibility of the institution taking up the role of initiating
and enforcing fundamental rights of employees when the need arises. Indeed,
the Ombudsman can initiate or bring an action in any competent court about
activities of private or public institution that undermines fundamental rights
pertained in the Constitution. Accordingly, it will not be misplaced if enforcement of social rights of employees is transferred to the Ombudsman. However, as noted earlier, the smooth and effective enforcement of social rights so
WUDQVIHUUHGWRWKH2PEXGVPDQGHSHQGVRQ¿QDQFLDOFDSDFLW\DQGWKHGHJUHH
of actual independence that the institution enjoys.
4.3.4 South Africa
The constitutional and legislative order of South Africa provides convenient
atmosphere to enforce fundamental rights including labour rights. Institutions
VSHFL¿FDOO\ FUHDWHG E\ WKH &RQVWLWXWLRQ RI WKH 5HSXEOLF RI 6RXWK $IULFD WR
support democracy are meant to protect fundamental human rights in general.
The constitutional order creates an internal mechanism where enforcement of
rights is not left only to individuals themselves. Institutions such as the South
$IULFDQ +XPDQ 5LJKWV &RPPLVVLRQ DQG WKH 2I¿FH RI WKH 3XEOLF 3URWHFWRU
KHUHLQDIWHUWKH233 DUHQRWDEOHH[DPSOHV
7KH6RXWK$IULFDQ+XPDQ5LJKWV&RPPLVVLRQ KHUHLQDIWHUWKH6$+5&RU
ªWKH&RPPLVVLRQ© KDVDQRYHUVLJKWUHVSRQVLELOLW\WRHQVXUHWKDWIXQGDPHQWDO
72
73
74
75
76
77

79
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rights provided for under the Constitution are protected.7KH 6$5+& ZDV
established to ensure that egregious human rights abuses that pertained during
the apartheid regime do not occur again. Accordingly, the Commission is regarded as a major supporting pillar of South African democracy. As averred
in the case of New National Party of South Africa v. Government of Republic
of South Africa & Others:
ª«LQVWLWXWLRQVXQGHU&KDSWHURIWKH&RQVWLWXWLRQDUHDQHZGHYHORSPHQW
on the South African scene. They are a product of the new constitutionalism
and their advent inevitably has important implications for other organs of
state that must understand and recognise their respective roles in the new constitutional arrangement. The Constitution places a constitutional obligation on
those organs of state to assist and protect the Commission in order to ensure
its independence, impartiality, dignity and effectiveness. If this means that old
legislative and policy arrangements, public administration practices and budgetary conventions must be adjusted to be brought in line with the new constiWXWLRQDOSUHVFULSWVVREHLW«©
Though the Commission is a creature of the Constitution, its operations
ZHUHJLYHQHIIHFWWKURXJKWKHSURPXOJDWLRQRIWKH+XPDQ5LJKWV&RPPLVVLRQ
Act of 1994. This Act prescribes, inter alia, the functions and composition of
WKH6$+5&7KH6$+5&LVHVWDEOLVKHGDVDQLQGHSHQGHQWDQGDXWRQRPRXV
institution. The activities of the Commission are subject to the dictates of the
&RQVWLWXWLRQDQGRWKHUVWDWHRUJDQV1RQHWKHOHVVWKH&RQVWLWXWLRQOLPLWVSRtential interference by other state institutions in the activities of the Commission. The limitation is to emphasize and enhance the concept of institutional
LQGHSHQGHQFHJUDQWHGWRWKH6$+5&
With the above pronoucements in mind, enforcement of fundamental rights
of employees obviously falls within the mandate of the Commission. Indeed,
there have been instances where the Commission has appeared as amicus curiae in a number of court cases as a way of protecting and promoting fundamental human rights in South Africa. With these interventions coupled with
the broad mandate of the Commission, it becomes easy for the Commission to
take up the role of enforcing the social rights of employees. The institutional
capacity, legal mandate and wits of the Commission can undeniably ensure
that rights of employees are protected particularly in those circumstances that
the employee cannot assert his or her rights against the employers. The in-

 6HFWLRQ  RI&RQVWLWXWLRQRI5HSXEOLFRI6RXWK$IULFDRI
 +XPDQ5LJKWV:DWFKProtectors or Pretenders? Government Human Rights Commissions in Africa +XPDQ5LJKWV:DWFK  
 $UWLFOH  RI&RQVWLWXWLRQRI5HSXEOLFRI6RXWK$IULFDRI
 1993 3 SA 19.1
 6HHJHQHUDOO\+XPDQ5LJKWV&RPPLVVLRQ$FWRI
 6HFWLRQ    RI &RQVWLWXWLRQ RI 5HSXEOLF RI 6RXWK$IULFD RI  6HH DOVR 0DWVKHNJD - ª7RRWKOHVV
bulldogs? The human rights commissions of Uganda and South Africa: A comparative study of their indeSHQGHQFH©  African Human Rights Law Journal DW
 See Minister of Justice v Ntuli6$ && Fose v Minister of Safety & Security%&/5
and S v Twala%&/5
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vestigative mandate arrogated to the Commission also makes it possible for
enforcement of social rights of employees to be transferred to it when the
need arises.
7KH 2I¿FH RI WKH 3XEOLF 3URWHFWRU LV RQH RI WKH XQLTXH FUHDWLRQV RI WKH
South African Constitution. The OPP has responsibility to insist that state
LQVWLWXWLRQVDQGLWVDFWRUVRSHUDWHZLWKLQWKHFRQ¿QHVRIODZ7KHSULPDU\SXUpose of the OPP is to ensure that state institutions are accountable to South AfULFDQSHRSOHDQGDOVRRSHUDWHLQDªJROG¿VKERZO©7KHRI¿FHRIWKH3XEOLF
Protector is not a human rights institution. Its constitutional mandate and existence is meant to fortify enforcement of fundamental human rights in South
Africa but not to arrogate protection and enforcement of human rights to it.
7KH233WKHUHIRUHGRHVQRWFRPSHWHZLWKWKH+XPDQ5LJKWV&RPPLVVLRQ
The public protector ensures that administrative bodies act in a fair, candid
and in a manner that advances the interests of the general public. Through this
role, the public protector seeks to defend the rights of South Africans.90 In furtherance of its constitutional functions, the Public Protector seeks to promote
DQGSURWHFWIXQGDPHQWDOULJKWVE\  UHLQIRUFLQJDVWURQJDQGFRKHVLYHWUDGLWLRQRIFLYLOVRFLHW\  HPSKDVLVLQJUHVSHFWRIKXPDQULJKWV  DGKHUHQFH
to the constitutional principle of rule of law.91 Therefore, it may be opined that
WKHHQIRUFHPHQWRIIXQGDPHQWDOULJKWVXQGHUWKH&RQVWLWXWLRQRIWKH5HSXEOLF
RI6RXWK$IULFDLVPHUHO\LQFLGHQWDOWRWKHIXQFWLRQVRIWKH2I¿FHRIWKH3XElic Protector.
The net aim of the functions of the OPP is to solidify the South African democracy by ensuring good governance at all facets of state and private institutions.92 Thus the OPP is seen as a medium through which the constitutional
values contained in the South African Constitution are achieved.93 It can be
said to be the catalyst for constitutional democracy in South Africa. The Public Protector serves the interest of the public by assisting and reporting to
courts and Parliament about issues of maladministration.94 The OPP serves as
a monitoring institution that can highlight maladministration that falls beyond
the scope of the court and the legislature.95
 7KLSDQ\DQH7ª6WUHQJWKHQLQJFRQVWLWXWLRQDOGHPRFUDF\3URJUHVVDQGFKDOOHQJHVRIWKH6RXWK$IULFDQ+XPDQ5LJKWV&RPPLVVLRQDQG3XEOLF3URWHFWRU© ± New York Law School Law Review 125 at
±
 6HHJHQHUDOO\VHFWLRQRI&RQVWLWXWLRQRI5HSXEOLFRI6RXWK$IULFD
 0DGRQVHOD 7 ª7KH UROH RI WKH SXEOLF SURWHFWRU LQ SURWHFWLQJ KXPDQ ULJKWV DQG GHHSHQLQJ GHPRFUDF\©
 Stellenbosch Law Review 4 at 6.
90 6HHVHFWLRQRI&RQVWLWXWLRQRI5HSXEOLFRI6RXWK$IULFDRI
91 0DGRQVHOD 7 ª7KH UROH RI WKH SXEOLF SURWHFWRU LQ SURWHFWLQJ KXPDQ ULJKWV DQG GHHSHQLQJ GHPRFUDF\©
 Stellenbosch Law Review 4 at 9.
92 6HHJHQHUDOO\0XEDQJL]L-&ª7KH6RXWK$IULFDQ3XEOLF3URWHFWRUWKH8JDQGDQ,QVSHFWRU*HQHUDORI*RYHUQPHQW DQG WKH 1DPLELDQ 2PEXGVPDQ$ FRPSDUDWLYH UHYLHZ RI WKHLU UROHV LQ JRRG JRYHUQDQFH DQG
KXPDQULJKWVSURWHFWLRQ©  Comparative and International Law Journal of South Africa 304.
93 0DGRQVHOD 7 ª7KH UROH RI WKH SXEOLF SURWHFWRU LQ SURWHFWLQJ KXPDQ ULJKWV DQG GHHSHQLQJ GHPRFUDF\©
 Stellenbosch Law Review 4 at 6.
94 6HFWLRQ  RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFD
95 6HHJHQHUDOO\0DGRQVHOD7ª7KHUROHRIWKHSXEOLFSURWHFWRULQSURWHFWLQJKXPDQULJKWVDQGGHHSHQLQJ
GHPRFUDF\©  Stellenbosch Law Review 4.
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Though the OPP is not a human rights institution, it has also been admitted that the net result of its operations leads to the protection of fundamental
ULJKWVDQGIUHHGRPV)RUSXUSRVHVRIHQIRUFLQJWKHULJKWVRIHPSOR\HHVWKH
LQYHVWLJDWLYHSRZHUFRQVWLWXWLRQDOEDFNLQJ¿QDQFLDOZLWVDQGLQVWLWXWLRQDOFDpacity of the OPP can be a tool to highlight abuses of right of employees.
4.3.5 Swaziland
7KH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQGPDNHVSURYLVLRQIRUWKHHVWDELVKPHQWRIWKH&RPPLVVLRQRQ+XPDQ5LJKWVDQG3XEOLF$GPLQLVWUDWLRQ96
7KH&RPPLVVLRQRQ+XPDQ5LJKWVDQG3XEOLF$GPLQLVWUDWLRQ¶VIXQFWLRQVLQFOXGHLQYHVWLJDWLQJFRPSODLQWVEURXJKWEHIRUHLWDVVSHFL¿HGLQWKH&RQVWLWXWLRQRI WKH.LQJGRPRI6ZD]LODQGWDNLQJDFWLRQIRUWKHUHPHG\LQJFRUUHFtion or reversal of instances it has investigated; eliminating or fostering the
HOLPLQDWLRQRIFRUUXSWLRQDEXVHRIDXWKRULW\RUSXEOLFRI¿FHSURPRWLQJDQG
fostering strict adherence to the rule of law and principles of natural justice in
SXEOLF DGPLQLVWUDWLRQ DQG SURPRWLQJ IDLU HI¿FLHQW DQG JRRG JRYHUQDQFH LQ
public affairs.97,WKDVWKHSRZHUWRLVVXHVXESHRQDV¿QHDQ\SHUVRQIRUFRQWHPSWRIDQ\VXESRHQDRURUGHUTXHVWLRQDQ\SHUVRQVDQGUHTXLUHDQ\SHUVRQ
to disclose truthfully and frankly any information within the knowledge of
that persons relevant to any investigation it is conducting. The Commission
RQ +XPDQ 5LJKWV DQG 3XEOLF $GPLQLVWUDWLRQ LV UHTXLUHG E\ VHFWLRQ  RI
WKH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQGWRIXQFWLRQDVDQLQGHSHQGHQW
organisation.
=DPELD
7KH&RQVWLWXWLRQRI=DPELDRI DVDPHQGHG PDNHVSURYLVLRQIRUWKH
HVWDEOLVKPHQW RI WKH +XPDQ 5LJKWV &RPPLVVLRQ99 This is established as an
autonomous institution.100 The functions, powers, composition, funding and
DGPLQLVWUDWLYH SURFHGXUH RI WKH =DPELDQ +XPDQ 5LJKWV &RPPLVVLRQ DUH
SURYLGHGIRULQWKH+XPDQ5LJKWV&RPPLVVLRQ$FWRI7KH+XPDQ
5LJKWV&RPPLVVLRQKDVWKHSRZHUWRinter alia, investigate any human rights
abuses.101 ,W KDV WKH SRZHU WR LVVXH VXPPRQV RU RUGHU TXHVWLRQ DQ\ SHUVRQ
UHTXLUHDQ\SHUVRQWRGLVFORVHLQIRUPDWLRQDQGUHFRPPHQGSXQLVKPHQW102
=LPEDEZH
7KH OHJDO UHJLPH LQ =LPEDEZH PDNHV LW SRVVLEOH IRU VWDWH LQVWLWXWLRQV WR
HIIHFWLYHO\HQIRUFHLQGLYLGXDOULJKWV7KHOHJDORUGHURIWKH5HSXEOLFRI=LP96
97

99
100
101
102

6HFWLRQRIWKH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQG
6HFWLRQRIWKH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQG
6HFWLRQ  RIWKH&RQVWLWXWLRQRIWKH.LQJGRPRI6ZD]LODQG
6HFWLRQ  RIWKH&RQVWLWXWLRQRI=DPELD DVDPHQGHG 
6HFWLRQ  RIWKH&RQVWLWXWLRQRI=DPELD DVDPHQGHG 
6HFWLRQ  RI=DPELDQ+XPDQ5LJKWV&RPPLVVLRQ$FW
6HFWLRQ  RIWKH=DPELDQ+XPDQ5LJKWV&RPPLVVLRQ
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babwe provides a plethora of fundamental human rights.103 The Constitution
RI=LPEDEZHJUDQWVWKH+XPDQ5LJKWV&RPPLVVLRQ KHUHLQDIWHUWKH=+5& 
exclusive powers to protect and enforce fundamental rights.1047KH=+5&LV
DQLQGHSHQGHQWLQVWLWXWLRQFUHDWHGWRVXSSRUWJURZWKRIGHPRFUDF\LQ=LPEDbwe by promoting transparency, accountability and ensuring that democratic
values are upheld.1057KH=+5&DOVRKDVSRZHUWRLQYHVWLJDWHLVVXHVRIKXPDQ
rights abuse both in public and private institutions.
The broad investigative mandate can therefore be used by the Commission
to protect the interests of individuals both engaged in the public and private
sectors. Accordingly, where the need arises to protect the interests of employees against employers, the Commission has the power within the law to do
so. This interventionist power to protect the interests of employees becomes
UHOHYDQW SDUWLFXODUO\ ZKHUH WKH &RQVWLWXWLRQ RI =LPEDEZH SURYLGH QXPHUous rights regarding labour, social security and other employment related issues.106 Again, with the legal backing, institutional capacity and legitimacy
in operations, enforcement of social rights of employees can accordingly be
WUDQVIHUUHGWRWKH=+5&ZLWKHDVH
5. Issues, challenges and possible solutions
5.1 Legislative shortfalls and possible solutions
5.1.1 Proliferation of laws and regulations
One major problem that inhibits enforcement of social rights of employees
is the proliferation of laws that make provision for employees’ rights. There
exists a plethora of pieces of legislation and regulations dealing with same or
similar subject matters. Unfortunately, most of the regulations dealing with
ODERXUDQGUHODWHGPDWWHUVDUHQRWFRGL¿HG7KHGRZQVLGHRIWKLVLVWKHSRVVLELOLW\RIH[LVWLQJOHJDOSURYLVLRQVFRQÀLFWLQJZLWKHDFKRWKHU7KLVJHQHUDOO\
SRVHSUREOHPVLQWKHGHWHUPLQDWLRQRIFDVHVRUGLVSXWHV,WDOVRPDNHVLWGLI¿cult for public institutions and even individuals themselves to identify the best
ODZ V  RI UHJXODWLRQ V  WKDW ZLOO EHVW DGYDQFH WKHLU LQWHUHVW7KHUHIRUH WKHUH
must be the commitment to codify all pertinent laws and regulations.
5.1.2 Plethora of dispute resolution mechanisms and institutions
It is trite in southern Africa that each law makes provision for its own monitoring, enforcement and dispute resolution mechanisms and institutions. This
has resulted in a multitude of dispute resolutions mechanisms and institutions.
7KHVHPHFKDQLVPVDQGLQVWLWXWLRQVUDQJHIURPFRXUWVRIODZ LHFLYLOFULP103 6HHVHFWLRQ±RI&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
104 6HFWLRQRI&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
105 6HH&KDSWHURIWKH&RQVWLWXWLRQRIRIWKH5HSXEOLFRI=LPEDEZH6HHDOVRVHFWLRQV D  G 
 E    D DQG H RI&RQVWLWXWLRQRI5HSXEOLFRI=LPEDEZH
106 6HHVHFWLRQDQGRIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI=LPEDEZH
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inal and labour courts); special mediation, conciliation and arbitration mechDQLVPVRI¿FHV IRUH[DPSOHRI¿FHRIWKHSXELFSURWHFWRU DQGFRPPLVVLRQV
IRU H[DPSOH WKH +XPDQ 5LJKWV &RPPLVVLRQ  7KH PXOWLSOLFLW\ RI GLVSXWH
resolution mechanism can invariably lead to ›forum shopping‹ by those who
have the means.107 Thus, the dispute resolution mechanisms and institutions
dealing with employees’ rights need to be streamlined in southern African
countries.
)XUWKHUPRUHWKHUROHRIWKHFRXUWVLVVRPHZKDWFRQVWULFWHG7KLVLVODUJHO\
GXHWKHIDFWWKDWLQDPDMRULW\RIVRXWKHUQ$IULFDQFRXQWULHVª«WKHFRXUWV
KDYHOLPLWHGWKHPVHOYHV±RUKDYHEHHQOLPLWHGE\OHJLVODWLRQ±WRGLVSXWHUHVolution functions, and to matters relating to contract of employment.« To
PDNHPDWWHUVZRUVHª>V@RPHFRXUWVKDYHDOVRSURYHQUHOXFWDQWWRDSSO\LQWHUnational human rights law, even where it is open for them to do so.«109
)LQDQFLDO FRQVWUDLQWV DQG ODFN RI LQGHSHQGHQFH RI FRQVWLWXWLRQDOO\ PDQdated institutions is also a major challenge. The independence of most Human
5LJKWV &RPPLVVLRQV DQG RWKHU JRYHUQPHQW LQVWLWXWLRQV HQMRLQHG WR HQIRUFH
ULJKWV RI LQGLYLGXDOV LV PHUHO\ D ÀLPV\ IDoDGH7KLV LV PDLQO\ EHFDXVH WKH\
DUH¿QDQFHGE\WKHVWDWHDQGLQDGGLWLRQWKH\UHSRUWWRDQGVXEMHFWHGWRWKH
directions of their respective Parliaments.
5.1.3 Inaccessible laws
Law are generally inacessible in southern Africa. This assertion stems from
WKH IDFW WKDW ODZV DUH RIWHQ QRW SXEOLVKHG LQ DOO WKH RI¿FDO ODQJXDJHV LQ WKH
various countries of the SADC.110 Secondly, laws are still drafted in legalese
ZKLFKPDNHVWKHPGLI¿FXOWWRFRPSUHKHQGE\LQGLYLGXDOVZKRDUHQRWOHJDOO\
HGXFDWHG )XUWKHUPRUH WKHUH LV QR OHJDO GXW\ LPSRVHG RQ UHOHYDQW GHSDUWments and institutions to educate ordinary members of the public about their
legal entitlements and duties.
5.2 Other challenges
5.2.1 Socio-economic factors
There are socio-economic factors that cannot be discounted in any discussion about the enforcement of employees’ rights in southern Africa.111)LUVWO\
107 6HHIRUH[DPSOH&RKHQ7ª&RPSHQVDWLRQDQGIRUXPVKRSSLQJLQ6RXWK$IULFDQODERXUODZ©  
South African Law JournalDQG*DUEHUV&ª7KHEDWWOHRIWKHFRXUWV)RUXPVKRSSLQJDQGWKHDIWHUPDWKRI:ROIDDUGWDQG)UHGHULFNV©  Law, Democracy and Development 97.
 )HQZLFN&.DOXOD(DQG/DQGDX,Labour Law: A Southern African Perspective ,QWHUQDWLRQDO/DERXU
2UJDQLVDWLRQ  DW
109 Ibid.
110 )RUH[DPSOHVHFWLRQ  RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDVWDWHVWKDWª7KHRI¿FLDOODQJXDJHVRIWKH5HSXEOLFDUH6HSHGL6HVRWKR6HWVZDQDVL6ZDWL7VKLYHQGD;LWVRQJD$IULNDDQV(QJOLVK
LVL1GHEHOHLVL;KRVDDQGLVL=XOX©1HYHUWKHOHVVODZVLQWKDWFRXQWU\DUHUDUHO\SXEOLVKHGLQDOOHOHYHQ
RI¿FLDOODQJXDJHV
111 7KHIDFWRIWKHPDWWHULVWKDWª«VRFLRHFRQRPLFZRHV>KDYH@LPSOLFDWLRQVIRUWKHFDSDFLW\RIODERXU
ODZVWRSURWHFWZRUNHUVLQWKHUHJLRQ0RVWVLJQL¿FDQWO\KLJKOHYHOVRISRYHUW\LQFRPHLQHTXDOLW\DQG
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SRYHUW\ ZKLFK LV XQGHUOLQHG E\ LQHTXDOLW\ H[FOXVLRQ DQG PDUJLQDOLVDWLRQ LV
rife in that region.112 The situation is exacerbated by the fact that most services and relevant institutions are situated in urban areas.113 Thus, the rural
SRRUVWUXJJOHWRDFFHVVWKHVHVHUYLFHVZKLFKDUHYLWDOLQWKHLUTXHVWWRHQIRUFH
their rights. Another point to note is that legal services are prohibitively expensive for the poor. Secondly, the labour market issues such as unemployPHQWVNLOOVGH¿FLWDQGEXGGLQJLQIRUPDOVHFWRUDUHSUHYDOHQWLQVRXWKHUQ$Irican countries. Thirdly, widespread poor governance of pertinent institutions
which is invigorated by the lack of accountability and poor levels of service
KLQGHU HIIRUWV WR HQVXUH WKDW HPSOR\HHV¶ ULJKWV DUH HQIRUFHG )RXUWKO\ HQdemic corruption and fraud in public institutions in southern African countries
XQGHUPLQHV FRQ¿GHQFH LQ SXEOLF LQVWLWXWLRQV E\ RUGLQDU\ FLWL]HQV DQG ZRUNHUV7KLV VLWXDWLRQ KDV EHHQ ULJKWO\ FKDUDFWHULVHG E\ 0ZDQVD DV D ªFULVLV RI
FRQ¿GHQFHLQWKHDFWRIJRYHUQDQFH©114 Therefore, it is critical that southern
$IULFDQFRXQWULHVUHVWRUHWKHFRQ¿GHQFHLQWKHUHOHYDQWLQVWLWXWLRQVE\HQVXUing that they are governed correctly in line with the provisions of their respecWLYH FRQVWLWXWLRQV ZKLFK UHTXLUH HWKLFDODQG DFFRXQWDEOHSXEOLF VHUYLFH115 In
addition, measures aimed at poverty erradication need to be meaningful and
PXVW EH EH SULRULWLVHG DQG LQWHQVL¿HG$IWHUDOO SRYHUW\ LQ VRXWKHUQ$IULFDQ
is symptomic of poor governance and bad leadership.1165HVRXUFHVDLPHGDW
the upliftment of the poor communities are habitually lost to corruption and
fraud. As pointed out by Mwansa:

112

113
114
115

116

unemployment have predisposed many workers to accept employment on any terms, even where it may be
unstable or precarious. Workers are in an increasingly vulnerable situation as employers are in a position
to vary the terms and conditions of employment at will. With no better alternative, many workers accept
work under very poor conditions without seeking the protection of labour law. Their exclusion from the
SURWHFWLRQRIIHUHGE\ODERXUODZVLQWXUQIXHOVDYLFLRXVF\FOHRISRYHUW\DQGLQFRPHLQHTXDOLW\© )HQZLFN
&.DOXOD(DQG/DQGDX,Labour Law: A Southern African Perspective ,QWHUQDWLRQDO/DERXU2UJDQLVDWLRQ
 DW 
6HH)HQZLFN&.DOXOD(DQG/DQGDX,Labour Law: A Southern African Perspective ,QWHUQDWLRQDO/DERXU
2UJDQLVDWLRQ  DW±DQG)HQZLFN&DQG.DOXOD(ª/DZDQGODERXUPDUNHWUHJXODWLRQLQ(DVW$VLD
DQG6RXWKHUQ$IULFD&RPSDUDWLYHSHUVSHFWLYHV©  Interational Journal of Comparative Labour
Law and Industrial Relations DW±
0ZDQVD/.-ª&RUUXSWLRQDQGVRFLDOVHUYLFHVLQ$IULFD©LQ)ULPSRQJ.DQG-DFTXHV* HGV Corruption,
Democracy and Good Governance in Africa: Essays on Accountability and Ethical Behaviour /LJKWERRNV  DW
Ibid at 125.
)RUH[DPSOHVHFWLRQ  RIWKH&RQVWLWXWLRQRIWKH5HSXEOLFRI6RXWK$IULFDSURYLGHVWKDWª3XEOLF
administration must be governed by the democratic values and principles enshrined in the Constitution, including the following principles: A high standard of professional ethics must be promoted and maintained.
(I¿FLHQW HFRQRPLFDQG HIIHFWLYHXVH RI UHVRXUFHV PXVWEH SURPRWHG 3XEOLF VHUYLFHPXVWEH GHYHORSPHQWRULHQWHG6HUYLFHVPXVWEHSURYLGHGLPSDUWLDOO\IDLUO\HTXLWDEO\DQGZLWKRXWELDV3HRSOH¶VQHHGV
must be responded to, and the public must be encouraged to participate in policy-making. Public administration must be accountable. Transparency must be fostered by providing the public with timely, accesVLEOHDQGDFFXUDWHLQIRUPDWLRQ*RRGKXPDQUHVRXUFHPDQDJHPHQWDQGFDUHHUGHYHORSPHQWSUDFWLFHVWR
maximise human potential, must be cultivated. Public administration must be broadly representative of the
South African people, with employment and personnel management practices based on ability, objectivity,
fairness, and the need to redress the imbalances of the past to achieve broad representation.«
6HHIRUH[DPSOH1[XPDOR0ª6RFLDOFRQVHTXHQFHVRIFRUUXSWLRQLQVRFLHW\©LQ)ULPSRQJ.DQG-DFTXHV
* HGV Corruption, Democracy and Good Governance in Africa: Essays on Accountability and Ethical
Behaviour /LJKWERRNV    DQG 0ZDQVD /. - ª&RUUXSWLRQ DQG VRFLDO VHUYLFHV LQ$IULFD© LQ
)ULPSRQJ.DQG-DFTXHV* HGV Corruption, Democracy and Good Governance in Africa: Essays on
Accountability and Ethical Behaviour /LJKWERRNV  
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ª,Q PDQ\ SDUWV RI $IULFD WRGD\ WKH PDMRULW\ RI SHRSOH ODFN EDVLF VRFLDO
services. In fact, outside the urban areas, basic social services are virtually
non-existent. There are situations where children learn under trees due to lack
RI FODVVURRPV SDWLHQWV KDYH WR ZDON ORQJ GLVWDQFHV EHIRUH WKH\ FDQ ¿QG D
health facility where drugs may not even be available; roads are neither built
nor repaired or have reverted to bush and there is no access to a clean water
VXSSO\HOHFWULFLW\KRXVLQJDQGVSRUWLQJIDFLOLWLHVGHVSLWHDQQXDO¿QDQFHVDOlocations. Despite the repeated promises of better things to come, resources
continue to be plundered by a few to deny the majority of people social services. Lack of services in many parts of africa is not simply an accident but
an inevitable historical outcome of rampant corrupt practices perpertuated by
WKRVHHQWUXVWHGZLWKSXEOLFRI¿FH«%\DIIHFWLQJWKHSURYLVLRQRIVRFLDOVHUvices, corruption frustrates social policy efforts, thus reinforcing the existing
LQHTXDOLWLHVLQVRFLHW\©117
5.2.2 Labour inspectors
Each and every southern African country has labour inspectors which invariably fall under the ambit of the department of labour. The labour inspectorates in southern Africa are mostly ›reactive‹ instead of ›proactive‹. There is
DGLUHDQHHGIRUDSUHYHQWDWLYHDSSURDFK6WDI¿QJWKHKDELWXDO\VKRUWVWDIIHG
labour inspectorates and capacity development of labour inspectors would be
DQ LGHDO VWDUW )XUWKHUPRUH FKDOOHQJHV IDFLQJ ODERXU LQVSHFWRUV WKDW OHDG WR
ORZPRUDOHVXFKDVWKHVKRUWDJHRIWKHUHTXLVLWHHTXLSPHQW HJWUDQVSRUW 
WR GLVFKDUJH WKHLU GXWLHV PHDQLQJIXOO\ DQG HI¿FLHQWO\ QHHG WR EH DGGUHVVHG
Effective labour inspection and enforment of employees’ rights is more imSRUWDQWWKDQHYHU±SDUWLFXUODUO\LQWKHZDNHRIJURZLQJLQYHVWPHQWVDQGLQÀXHQFH RI IRUHLJQFRPSDQLHVLQVRXWKHUQ$IULFD,WKDVEHHQXQFRYHUHGWKDW
most foreign companies have a penchant for disregarding local laws, rules,
regulations, customs and cultures as well as utter disrespect for local authorities and institutions.
5.2.3 Trade unions’ role and involvement
Trade unions in southern Africa are, for obvious reasons, focussed mainly
on organising the formal sector of the labour market much to the negelct of
the informal sector workers.119)XUWKHUPRUHWUDGHXQLRQVLQWKH6$'&UHJLRQ
rarely prioritise health and safety issues as well as social protection in their
FROOHFWLYHEDUJDQLQJHQGHDYRXUV7KHUHIRUHWUDGHXQLRQVQHHGWR¿QGDQGLP-

117 0ZDQVD/.-ª&RUUXSWLRQDQGVRFLDOVHUYLFHVLQ$IULFD©LQ)ULPSRQJ.DQG-DFTXHV* HGV Corruption,
Democracy and Good Governance in Africa: Essays on Accountability and Ethical Behaviour /LJKWERRNV  DW
 See, for example, Baah AY and Jauch H Chinese Investments in Africa: A Labour Perspective $IULFDQ
/DERXU5HVHDUFK1HWZRUN  
119 6HHIRUH[DPSOH0SHGL/*ª7KHHYROYLQJUHODWLRQVKLSEHWZHHQODERXUODZDQGVRFLDOVHFXULW\©  
Acta JuridicaDW
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plement innovative strategies to deal with key labour market challenges prevalent at country and regional levels.120 It is the solemn duty of trade unions to
DGYDQFHWKHVRFLRHFRQRPLFLQWHUHVWVRIZRUNHUV LQWKHLQIRUPDODQGIRUPDO
sectors) which include health and safety and social protection. This would
UHTXLUHVRPHVHULRXVFDSDFLW\GHYHORSPHQWRIWUDGHXQLRQRI¿FLDOV7KHSRLQW
LVWKDWPDQ\WUDGHXQLRQVLQVRXWKHUQ$IULFDDUHKDQGLFDSSHGE\WKHªOLPLWHG
RUJDQL]DWLRQDO¿QDQFLDODQGDGPLQLVWUDWLYHFDSDELOLW\DQG«DODFNRIOHDGership and research skills.« 121
&RQFOXGLQJUHÀHFWLRQV
In conclusion, it can be asserted that the protection of fundamental rights
RI HPSOR\HHV UHTXLUHV FRQFHUWHG HIIRUWV RI DOO VWDNHKROGHUV SDUWLFXODUO\ LQVWLWXWLRQV VSHFL¿FDOO\ FUHDWHG WR HQVXUH WKH SURWHFWLRQ RI WKHVH ULJKWV 0RVW
legal systems in southern Africa attempt to protect social rights of employees by providing a coherent and cohesive legislative framework that seeks
to advance the ultimate interests of employees. The role of the courts, social
security institutions and other related bodies cannot be underestimated in this
regard. As shown in this paper this is mainly because of the stark reality that
smooth enforcement of social rights is inextricably intertwined with the opHUDWLRQVRIDGPLQLVWUDWLYHERGLHVPDQGDWHGWRHQIRUFHWKRVHULJKWV5XOHVDQG
procedures provided in a legal system for purposes of enforcing social rights
of employees’ further underscore the alacrity with which that system protects
rights of employees.
Another key point to note is that the protection and enforcement of social rights of employees cannot be one sided. The fact of the matter is that
LWUHTXLUHVFROOHFWLYHUHVSRQVLELOLW\RIDOOVWDNHKROGHUV*HQHUDOO\LQGLYLGXDOV
themselves must assert and insist on their rights particularly when they are
infringed upon. In labour law, a breach of an employee’s right affords him/
her the liberty to assert his or her right against the breaching party. Through
this, an employee enforces rights granted to him or her by law. It is important
WRQRWHWKDWLWLVQRWRQO\GHSHQGHQWRQHPSOR\HHVWRDVVHUWWKDWWKHLUULJKW V 
have been violated. Invariably, a duty is imposed on designated public authorities to ensure that those rights are protected. The ideation of involving public
authorities in the enforcement agenda could be viewed as an acknowledgement of the fact that the protection and enforcement of fundamental rights
ODUJHO\EHQH¿WVWKHSXEOLFDVDZKROHDQGQRWRQO\WKHLQGLYLGXDOZKRVHULJKWV
have been violated. Thus, for purposes of enforcement, externalization essentially deals with deepening the role of public authorities in the enforcement of
WKHIXQGDPHQWDO VRFLDO ULJKWVRIHPSOR\HHV

120 )HQZLFN&.DOXOD(DQG/DQGDX,Labour Law: A Southern African Perspective ,QWHUQDWLRQDO/DERXU
2UJDQLVDWLRQ  DW
121 Ibid at 24.
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Introduction
The main purpose of labor law regulation is to protect the rights and interests of workers, who are socially and economically weak (protection of
rights). Realizing this protection of rights requires the provision of effective
legal mechanisms and systems for that purpose. These consist mainly of judicial remedy through civil lawsuits, but recently alternative dispute resolution
(ADR), which uses dispute-resolution processes other than lawsuits, has come
to perform an important function. Further, labor law has a number of special
mechanisms for protecting workers’ rights.
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Japan’s labor law learned much from German labor law over approximately
100 years starting in the Weimar period, and on that basis Japan has achieved
the advancement of employment and the democratization of employment society. With this in mind, I will proceed with the discussion while describing
Japanese peculiarities.
The paper comprises six sections: Part I describes the character and substance of the workers’ rights (according to substantive law) which are protected by labor law. Workers’ rights protected by law include the rights to
organize, bargain collectively, and strike, which are guaranteed by Article 28
of Japan’s Constitution, and are known as basic workers’ rights, as well as
the right to work, which is related to the working conditions guaranteed by
Article 27 of the Constitution. This paper deals with only the latter. Part II
H[SORUHVWKHSHFXOLDUV\VWHPRIODERUODZZKLFKHQVXUHVIXO¿OOPHQWRIULJKWV
while also referring to the peculiarity of Japanese law. Part III continues with
an analysis of normal civil lawsuits, which constitute remedy in the courts,
while Part IV analyzes the Labor Tribunal System, a recently founded system
ZKLFKQRZ¿QGVDFWLYHXVH3DUW9SUHVHQWVVHYHUDOFDVHVWXGLHVWRVKRZWKH
characteristics of Japanese law and employment society, and Part VI presents
a summation.
A. Protection of Workers’ Rights by Labor Law
I. Substantive Labor Law
How does substantive law1 guarantee workers’ rights?
Article 27 of the Japanese Constitution says, »Standards for wages, hours,
UHVWDQGRWKHUZRUNLQJFRQGLWLRQVVKDOOEH¿[HGE\ODZ©DQGPXFKODERUOHJislation builds on this provision.
Japan does not have a strict distinction like that of Germany between »labor
SURWHFWLRQ ODZ© Arbeitsschutzrecht  DQG ªODERU FRQWUDFW ODZ© Arbeitsvertragsrecht), but theoretical analyses are in general conducted on the basis of
such distinctions.2 Although both guarantee workers’ rights, labor protection
law includes criminal punishment and administrative supervision, and in that
sense it comes under both criminal law and public law. On the other hand, labor contract law has no provisions for criminal punishment or administrative
supervision, and belongs to the system of private law.

1 English translations of Japanese labor laws can be found on the website of the Japan Institute for Labour
Policy and Training (http://www.jil.go.jp/english/laws/index.html).
2 Traditionally, the 1947 Labor Standards Act broadly regulates working conditions, and as such there was little debate about the distinction between labor protection law or the labor contract law. This distinction became a subject of serious debate owing to enactment of the Labor Contract Act in 2007. See: Wada, »›Roudou
.HL\DNXKRX½QR6HLNDNXWR.LVHL1DL\RXQL.DQVXUX2ERHJDNL©>ª7KH&KDUDFWHUDQG5HJXODWRU\6SHFL¿FV
RIWKH¾/DERU&RQWUDFW$FW½©@Roudou Houritsu Jumpou 1594 (2005), 29 ff.; Nishitani, Roudou-hou Dai-ni
Han>Labor Law, Second Edition@1LKRQ+\RURQVKDDQG
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$FRPSDULVRQRI-DSDQHVHDQG*HUPDQODERUODZ¿QGVVHYHUDOFKDUDFWHULV
tics.
2QHLVWKHODUJHGLIIHUHQFHVLQWKHVSHFL¿FVRIZRUNHUV¶ULJKWVDQGZRUNLQJ
conditions regulated by labor protection law. For example, in Germany the
Federal Vacation Act (Bundesurlaubsgesetz) that regulates annual paid vacations, the Minimum Wage Act (Mindestlohngesetz) that regulates minimum
wages, and other laws are in the domain of labor contract law. In Japan vacations are regulated by the Labor Standards Act (LSA; Article 39), which falls
under labor protection law, while minimum wages, which were originally regulated by the LSA, came an independent law, the 1959 Minimum Wage Act.
Therefore it also comes under labor protection law. Penalties are sometimes
imposed for violations of these rights. In Germany labor protection law is
mainly concerned with working hours and workplace safety and sanitation,
which are related to worker health and safety, while in Japan, as discussed
below, regulation by the LSA, which is a labor protection law, covers a very
broad spectrum. As such, the scope of Japanese labor protection law is very
extensive.
Second, many Japanese laws leave doubt as to whether they are labor proWHFWLRQODZVRUODERUFRQWUDFWODZV6SHFL¿FDOO\WKH(TXDO(PSOR\PHQW
Act and the 1993 Part-Time Workers Act have no criminal punishment provisions, but many academic theories place them in the public law domain. This
is because to achieve their purposes these laws incorporate many elements
which establish the basic policies and administrative guidance for the government’s employment measures (such as Article 14 of the Equal Employment
Act, which prescribes state assistance for employers), and prepare administrative dispute resolution systems (Article 17 and following of the same law for
state assistance in resolving disputes over discrimination).
The same can be said for the Part-Time Workers Act, although it has a
stronger public-law character. That is to say, although the law is meant to improve employment management for part-time workers, it has only a few provisions for protecting labor contract rights, and basically achieves its purpose
through state assistance and administrative guidance. The parts of the law
which prescribe this constitute the core regulatory provisions.
$VDUHVXOWWKHVHODZVDUHFRPSOH[LQFKDUDFWHU7KLVLVDVLJQL¿FDQWPDWWHU
concerning the private-law force of worker protection provisions under public
law, which I shall discuss below.
II. Labor Standards Act
The 1947 Labor Standards Act (LSA) comprehensively regulates working conditions, and in that sense it systemically guarantees workers’ rights.
&KDSWHU ª*HQHUDO 3URYLVLRQV© HVWDEOLVKHV SULQFLSOHV WKDW DUH NQRZQ DV D
ªELOO RI ULJKWV© IRU HOLPLQDWLQJ -DSDQ¶V IHXGDOLVWLF HPSOR\PHQW SUDFWLFHV RI
WKH SUH:: SHULRG &KDSWHU ª/DERU &RQWUDFWV© KDV SURYLVLRQV SHUWDLQing mainly to procedural regulations for dismissal. The other provisions are:
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&KDSWHU ª:DJHV© &KDSWHU ª:RUNLQJ +RXUV 5HVW 3HULRGV 'D\V 2II
DQG $QQXDO 3DLG /HDYH© &KDSWHU ª6DIHW\ DQG +HDOWK© GHOHWHG LQ 
GXH WR HQDFWPHQW RI D VHSDUDWH ODZ  &KDSWHU ª:RPHQ DQG 0LQRUV© H[WHQVLYHO\PRGL¿HGRZLQJWRWKH(TXDO(PSOR\PHQW$FWDQGLWVVXEVHTXHQWDPHQGPHQWV &KDSWHUª$FFLGHQW&RPSHQVDWLRQ©&KDSWHUª5XOHV
RI (PSOR\PHQW© &KDSWHU RPLWWHG  &KDSWHU ª6XSHUYLVLQJ %RGLHV©
&KDSWHU RPLWWHG DQG&KDSWHUª3HQDO3URYLVLRQV©
Article 13 of the LSA has this to say about the force of working-condition
protection with regard to labor contracts: »Labor contracts which provide for
working conditions that do not meet the standards of this Act are invalid with
respect to such portions. In such cases, the portions which have become invaOLGVKDOOEHJRYHUQHGE\WKHVWDQGDUGVVHWIRUWKLQWKLV$FW©7RH[SODLQXVLQJ
DVSHFL¿FH[DPSOH/6$$UWLFOHVWDWHVWKDWWKHPD[LPXPWLPHZRUNHGSHU
day is eight hours. Therefore, even if an individual labor contract calls for a
10-hour workday, that provision is void and substituted with the provisions of
LSA Article 32, making that worker’s workday eight hours. The former is the
mandatory force of the article, and the latter is its supplementary force.
LSA Article 39 has provisions for annual paid vacations. As such, even if a
company’s employment regulations have no provisions for annual vacations,
workers gain the right for annual vacations as provided in this article. In this
case, only the LSA’s supplementary force is operative.
The Minimum Wage Act (Article 4), which was derived from the LSA, has
similar provisions. Therefore, if an agreement has been reached on wages that
are lower than the statutory minimum wage, then that agreement is void; the
contract is construed to provide for the minimum wage, and the worker has
the right to claim it.3
German law has no such provisions, which are peculiar to Japanese law.
I shall discuss the supervisory administrative authorities and penal provisions
below.4
III. Laws Belonging to Labor Contract Law
The representative law belonging to labor contract law is the 2007 Labor
Contract Act. But the law concerns mainly the conclusion of labor contracts,
¿[HGWHUP ODERU FRQWUDFWV DQG WKH IRUFH RI HPSOR\PHQW UHJXODWLRQV QRW
workers’ contractual rights, especially conferring the right to claim them.

3 Concerning the differences between minimum wage laws in Germany and Japan, see Wank, »Mindestlohn
LQ'HXWVFKODQGXQG-DSDQ©Chuo University Hougaku Shimpou 121-7 and 8, 121 ff. In Japan, for example,
the minimum wage is not set nationally; rather, it is set annually by councils individually for each of the 47
prefectures. In 2017 the highest minimum wage is ¥ 958 in Metropolitan Tokyo and the lowest is ¥ 737 in
Okinawa and seven other prefectures.
4 Already in Weimar Germany, Nipperdey had already developed the legal theory that the rules of labor protection law were inherent in labor contracts owing to the protection obligation that labor contracts impose on
employers. A book which explains this to a Japanese audience is Nishtani, Roudou-hou no Kiso Kouzou>The
Basic Structure of Labor Law@+RXULWVXII
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The Act on Childcare Leave and Caregiver Leave, which was enacted in
1991 and subsequently amended a number of times, is another labor contract
law. This law confers on workers the rights to request childcare leave, caregiver leave, and leave to look after a sick child. It is thus similar to Germany’s Federal Vacation Act. Under this law, for example, workers can request childcare leave from their employers »for children under age 1 they
DUHUDLVLQJ© $UWLFOH DQGHPSOR\HUVFDQQRWUHIXVHWKLVUHTXHVW $UWLFOH 
Similarly, workers can request nursing care leave (Article 11), and employers cannot refuse this request (Article 12). Workers who are raising preschool
FKLOGUHQFDQUHTXHVWOHDYHRIXSWR¿YHGD\VHDFKEXVLQHVV\HDUªIRUWDNLQJ
FDUHRIRUSUHYHQWLQJWKHLOOQHVVRI©WKHLUFKLOGUHQ $UWLFOH DQGHPSOR\ers cannot refuse this request (Article 16.3). As such, this law directly grants
workers rights under labor contracts.
Additionally, enactment of the Act on the Succession to Labor Contracts
upon Company Split, which establishes the rules for contract succession in
conjunction with a company split, was meant to correspond to Article 613a
of Germany’s Civil Code and its Organization Restructuring Act (Umwandlungsgesetz DQGKHQFHLVLQFOXGHGDPRQJODERUFRQWUDFWODZV6SHFL¿FDOO\
its Article 4 provides that a worker »with respect to whom there is no provision in the split contract to the effect that the successor company will sucFHHG WR WKH ODERU FRQWUDFW « PD\ « ¿OH ZLWK WKH VSOLW FRPSDQ\ FRQFHUQHG
an objection in writing with respect to the successor company concerned not
VXFFHHGLQJWRWKHODERUFRQWUDFWFRQFHUQHG©,QVXFKDVLWXDWLRQWKHVXFFHVVRU
FRPSDQ\ZLOORIFRXUVHVXFFHHGWRWKHODERUFRQWUDFWRIWKHZRUNHU¿OLQJWKH
objection.
Even if such laws lack provisions such as LSA Article 13, which confer
mandatory force and supplementary force, their force in directly regulating
the terms of labor contracts is recognized.
IV. Laws Belonging to Public Law
Unlike the above laws, there are some laws or provisions in which the subVWDQFH DQG FKDUDFWHU RI ZRUNHUV¶ ULJKWV DUH LOOGH¿QHG 2QH H[DPSOH LV ODZV
which, by virtue of their fundamental nature, are understood as belonging to
public law. A representative example is the Equal Employment Act.
The Equal Employment Act clearly prohibits discrimination against women
with regard to dismissal and other termination of employment (such as retirePHQW DQG WKH UHIXVDO WR UHQHZ ¿[HGWHUP ODERU FRQWUDFWV WKDW KDYH EHHQ UHpeatedly renewed) (Article 6(4)), bans disadvantageous treatment for reasons
such as pregnancy and childbirth (Article 9), and has provisions whose force
is recognized to void legal acts which violate these prohibitions. Workers can
also claim damages for violation of mandatory provisions.
Contrasting with this are situations that violate prohibition provisions involving, for example, personnel transfers (especially promotions), education and training, and the use of employee welfare facilities (Articles 6(1),
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6(2), 11, and others). The majority view adopts the understanding that with
judgments ordering performance or declaratory judgments there are no recognized ways of realizing workers’ contractual rights, the reason being that
relief from discrimination is basically left to administrative agencies.5 But
GHVSLWHEHLQJLQWKHPLQRULW\P\YLHZDI¿UPVVXFKULJKWVRIFODLPIRUWKHVH
provisional violations on the grounds that employers have a contractual obligation to treat employees fairly.6
A similar provision is the Equal Employment Act’s Article 11 on sexual
harassment. Article 11.1 states, »Employers shall establish necessary measures in terms of employment management to give advice to workers and cope
with problems of workers, and take other necessary measures so that workers
they employ do not suffer any disadvantage in their working conditions by
reason of said workers’ responses to sexual harassment in the workplace, or
in their working environments do not suffer any harm due to said sexual harDVVPHQW©DQGWKHIROORZLQJFODXVHUHDGVª7KH0LQLVWHURI+HDOWK/DERUDQG
Welfare shall formulate guidelines required for appropriate and valid implementation of measures to be taken by employers pursuant to the provisions of
WKHSUHFHGLQJSDUDJUDSK©7KHVHSURYLVLRQVDUHFRQ¿JXUHGVRWKDWHPSOR\HUV
take measures in line with sexual harassment rules set forth in Ministry of
Health, Labor and Welfare ordinances. For this reason the interpretation of
some academic theories is that employer obligations established by this article
are public-law obligations, and that if actions are in keeping with administrative guidelines, employers are not liable for torts if the article has been violated.77KLVYLHZLVLQÀXHQFHGE\WUDGLWLRQDOWKHRULHVRISXEOLFODZZKLFKGUDZV
a clear distinction between public law and private law.
Apart from this view, it is the understanding of not only this theory, but also
theories and judicial precedents in general, that the obligation of employers to
prevent sexual harassment is derived as an obligation under tort law, or an interpretation based on the good-faith principle in labor contracts. For that reason, according to some of the above-mentioned theories the matter of sexual
harassment brings forth a complex structure of obligations involving a public-law obligation under Article 11 of the Equal Employment Law, and an obligation under general tort law or an obligation arising from non-performance.
V. Soft Law
The second public-law example is provisions known as soft law.
According to Araki, who asserts the usefulness of soft law in Japan, the
case for soft law is made in the following way: Unlike hard law, which prohibits certain acts by employers or actively imposes obligations upon them,
soft law induces employers to implement a certain policy by means of admin5 See, for example: Sugeno, Roudou-hou>Labor Law@11th Revised Edition, 2017, 256.
6 Wada, Jinken Hoshou to Roudou-hou>Human Rights Guarantee and Labor Law@1LKRQ+\RURQVKD
60 ff.
7 Sugeno, op. cit., note 5, p. 262.
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istrative control provisions, or provisions which require employers to make
their best effort.
7KH ¿UVW (TXDO (PSOR\PHQW /DZ HQDFWHG LQ  UHTXLUHG HPSOR\HUV¶
best effort in relation to recruitment and hiring, and to personnel treatment
in placement and promotions,8 but by way of subsequent amendments this
gradually changed to provisions which impose obligations to ban discrimination and treat employees fairly.9 Even labor law for part-time workers at
¿UVW ZDV PHUHO\ UHJXODWLRQV PHDQW WR DFKLHYH JRYHUQPHQW SROLF\ PHDVXUHV
but through amendments gradually incorporated provisions that prohibit unreasonable discrimination against part-time workers. The Senior Citizens
Employment Stability Act similarly changed from provisions requiring best
efforts to introduce age-60 mandatory retirement systems to provisions which
ban mandatory retirement systems for people under age 60. Araki says it is
YHU\HIIHFWLYHLQ-DSDQWRDGRSWWKHDSSURDFKZKLFKZKHQDODZLV¿UVWHQacted, requires best efforts to demonstrate a certain policy orientation when
agreement of the involved parties could not be obtained, and then, at a later
stage when agreement has developed, progressively change to provisions
which require prohibition provisions and decisive actions (or measures).10
Although Japanese legislation often uses such techniques, I have doubts
about Araki’s views and this manner of legislation.11 One is that the normative content of these provisions is not distinct, and therefore cannot be used
as trial norms. For example, Article 3 of the Part-Time Workers Act states,
»A business operator may seek to ensure the treatment of Part-Time Workers
employed by him/her that is balanced with that of ordinary workers employed
by him/her … and by means of taking such measures as those for ensuring of
proper working conditions, implementation of education and training, enrichPHQWRIDZHOIDUHSURJUDPRWKHULPSURYHPHQWRIHPSOR\PHQWPDQDJHPHQW©
However, it is not clear what norms of conduct are required of employers.
My second doubt is that in many cases soft law is guidelines for administrative guidance and assistance, or it restricts assistance for dispute resolution
E\DGPLQLVWUDWLYHDJHQFLHV$VDUHVXOWIXO¿OOLQJZRUNHUV¶ULJKWVLVEDVHGRQ
policy guidance by administrative authorities, not on being the adversary of
lawsuits by private individuals, and that involves problems inherent in sys8

Here are some excerpts from the law’s initial version. Article 9: »Employers must endeavor to provide
ZRPHQZLWKRSSRUWXQLWLHVHTXDOWRWKRVHRIPHQZLWKUHVSHFWWRZRUNHUUHFUXLWPHQWDQGKLULQJ©$UWLFOH
10: »Employers must endeavor to treat women workers the same as men workers with respect to workHU SODFHPHQW DQG SURPRWLRQV©$GGLWLRQDOO\ EXVLQHVVHV¶ LQKRXVH HGXFDWLRQ DQG WUDLQLQJ ZDV OLPLWHG WR
FHUWDLQSHUVRQVVSHFL¿HGE\/DERU0LQLVWU\RUGLQDQFHV$UWLFOHª:LWKUHJDUGWRHGXFDWLRQDQGWUDLQLQJ
prescribed by Labor Ministry ordinances for the purpose of conferring the basic capabilities needed by
workers to perform their duties, employers must not treat women workers differently than men workers by
UHDVRQRIEHLQJZRPHQ©
9 The 1997 amendment changed the best-effort provision to a prohibition provision, and eliminated restrictions on education and training.
10 $UDNLª5RXGRX5LSSRXQLRNHUX'RU\RNX.LWHLQR.LQRX1LKRQJDWD6RIXWROR$SXURFKL>7KH)XQFWLRQ
RI(IIRUW3URYLVLRQVLQ/DERU/HJLVODWLRQ7KH-DSDQHVH6W\OH6RIW/DZ$SSURDFK@©Roudou Kankei no
Gendai-teki Tenkai>The Modern Development of Labor-Relations Law@II
11 Wada, Roudou-hou no Fukken>The Resurgence of Labor Law@II

72

Wada

ZIAS 2018

WHPV IRU ULJKWV IXO¿OOPHQW /LNH WKH (TXDO (PSOR\PHQW /DZ WKLV DSSURDFK
has been adopted for many matters pertaining to the human rights guaranteed
by Article 14 of the Constitution (which prohibits discrimination),12 and that
LVDIDFWRUEHKLQGWKHORQJ\HDUVUHTXLUHGIRUULJKWVIXO¿OOPHQW
In my view, legislation like Germany’s 2006 General Act on Equal Treatment (Allgemeines Gleichbehandlungsgesetz) is appropriate.13
I-6. Anti-Discrimination Provisions
Here I would like to describe Japan’s provisions for employment equality
and prohibiting discrimination in order to illustrate the complexity of Japanese labor law.
In the main this is based on the Constitution, whose Article 14 reads, »All
of the people are equal under the law and there shall be no discrimination in
political, economic or social relations because of race, creed, sex, social status
RUIDPLO\RULJLQ©7KHHQDFWPHQWRIODERUODZVKDVEXLOWRQWKLVDUWLFOHDQGRQ
Article 27.
Viewed chronologically, Article 3 of the 1947 Labor Standards Act (LSA)
established a comprehensive anti-discrimination provision: »Employers shall
not use the nationality, creed or social status of any workers as a basis for
engaging in discriminatory treatment with respect to wages, working hours or
RWKHU ZRUNLQJ FRQGLWLRQV© +RZHYHU WKLV WH[W ODFNV PHQWLRQ RI VH[7KLV LV
related to the LSA’s separate provisions according special protection (prohibition and limitation) to women for overtime and late-night work. But with sole
regard to wages, which had in particular been subject to serious discrimination from before World War 2, LSA Article 4 states, »Employers shall not use
the fact that a worker is a woman as a basis for engaging in differential treatPHQWLQFRPSDULVRQWRPHQZLWKUHVSHFWWRZDJHV©6XFKLQFRKHUHQWUHJXODtion has for many years caused employment discrimination against women.
Japan enacted the Equal Employment Act in 1985, which was late for a
developed country. And as noted above, anti-discrimination in the law’s initial version was limited to dismissal and termination of employment (such as
UHDFKLQJUHWLUHPHQWDJHDQGWKHUHIXVDOWRUHQHZ¿[HGWHUPODERUFRQWUDFWV 
Other working conditions were left to the employer’s best effort. The 1997
amendment established prohibition provisions for everything from recruitment and hiring to employment termination, including the conditions in the
previous version, and the 2006 amendment changed the law from a law that
SURKLELWHG ªGLVFULPLQDWLRQ DJDLQVW ZRPHQ© WR D ODZ WKDW SURKLELWHG ªVH[XDO
GLVFULPLQDWLRQ©

12 :KHQWKH(TXDO(PSOR\PHQW$FWZDV¿UVWHQDFWHGLWUHDGª(PSOR\HUVPXVWHQGHDYRUWRSURYLGHZRPHQ
ZLWKRSSRUWXQLWLHVHTXDOWRWKRVHRIPHQZLWKUHVSHFWWRZRUNHUUHFUXLWPHQWDQGKLULQJ© $UWLFOH DQG
»Employers must endeavor to treat women workers the same as men workers with respect to worker placePHQWDQGSURPRWLRQV©7KHDPHQGHGYHUVLRQFKDQJHGWKHVHWRWKHFXUUHQWSURKLELWLRQSURYLVLRQV
13 <DPDNDZD:DGDª'RLWVXQLRNHUX,SSDQ%\RXGRX5LSSRXQR,PL>7KH6LJQL¿FDQFHRI*HQHUDO(TXDOLW\
/HJLVODWLRQLQ*HUPDQ\@©Nihon Roudou Kenkyuu Zasshi>The Japanese Journal of Labour Studies@
(2008), 18 ff.
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The 2015 amendment of the Act on Employment Promotion of Persons
with Disabilities prohibited discrimination against handicapped people in the
area of employment.
More complicated are anti-discrimination laws for non-regular employment.14 *HUPDQ\ UHJXODWHV ¿[HGWHUP ZRUNHUV DQG SDUWWLPH ZRUNHUV ZLWK
the same law, the Part-Time and Fixed-Term Employment Act (Teilzeit-und
Befristungsgesetz EXW-DSDQUHJXODWHVWKHPZLWKGLIIHUHQWODZV6SHFL¿FDOO\
the 1993 Part-Time Workers Act regulates part-time workers, while the 2015
DPHQGHG /DERU &RQWUDFW$FW UHJXODWHV ¿[HGWHUP HPSOR\HHV$V QRWHG SUHYLRXVO\WKHVHODZVDUHGLIIHUHQWLQFKDUDFWHUDQGLWLVKDUGWR¿QGKRZWKH\
differ in terms of regulation. Moreover, their provisions pertaining to equal
treatment are soft law and abstract, and they differ in terms of their regulation
targets.15$VVXFKLQWKHFDVHRISHRSOHZRUNLQJSDUWWLPHXQGHU¿[HGWHUPODERUFRQWUDFWVWKHUHDUHSUDFWLFDOGLI¿FXOWLHVLQGHWHUPLQLQJZKLFKODZDSSOLHV
On June 2018 the Part-Time Work Act (Act on Improvement, etc. of Employment Management for Part-Time Workers) was amended as a part of the
Act on the Arrangement of Relevant Acts on Promoting the Work Style Reform. By this amendment, Article 20 of Labor Contract Act which regulates
SURKLELWLRQ RI XQUHDVRQDEOH WUHDWPHQW RI ¿[HGWHUP FRQWUDFW ZRUNHUV ZDV
transferred to the Part-Time Work Act. As a result the name of the Act was
changed to Part-Time and Fixed-Term Contract Work Act. The new Article
8 of this Act states that, considering the content of workers’duties and the responsibility accompanying the duties, the extent of changes in the content of
duties and work locations, and other circumstances, each item of the working
FRQGLWLRQVRISDUWWLPHZRUNHUVDQG¿[HGWHUPFRQWUDFWZRUNHUVLQFRPSDULson to normal (typical) workers should not be unreasonable.
In fact, there have been many lawsuits seeking equal treatment, and even
an exceptional case16 which denied the reasonableness of differences in base
pay, but court actions have merely provided relief for parts of pay, such as
14 1RQUHJXODUHPSOR\PHQWVXFKDVSDUWWLPHHPSOR\PHQWDQG¿[HGWHUPFRQWUDFWHPSOR\PHQWDUHVWDWXVHV
XQGHUODERUFRQWUDFWVDQGLWLVXQGHUVWRRGWKDWWKH\GRQRWFRUUHVSRQGWRWKHªVRFLDOVWDWXV©JLYHQLQ$UWLFOH
3 of the Labor Standards Act as an anti-discrimination attribute (see, for example, the Osaka Appellate
Court Decision of July 16, 2009 in Labor Case Judgments, No. 1001, p. 77), and therefore special legislation was needed to remedy discrimination against such workers.
15 2QO\RQHDUWLFOH±$UWLFO±RIWKH/DERU&RQWUDFW/DZGHDOVZLWK¿[HGWHUPODERUFRQWUDFWV ª,IDODERU
FRQGLWLRQRID¿[HGWHUPODERUFRQWUDFWIRUDZRUNHULVGLIIHUHQWIURPWKHFRXQWHUSDUWODERUFRQGLWLRQRI
DQRWKHUODERUFRQWUDFWZLWKRXWD¿[HGWHUPIRUDQRWKHUZRUNHUZLWKWKHVDPHHPSOR\HUGXHWRWKHH[LVWHQFH
RID¿[HGWHUPLWLVQRWWREHIRXQGXQUHDVRQDEOHFRQVLGHULQJWKHFRQWHQWRIWKHGXWLHVRIWKHZRUNHUVDQG
the extent of responsibility accompanying the said duties …, the extent of changes in the content of duties
DQGZRUNORFDWLRQVDQGRWKHUFLUFXPVWDQFHV© %\FRQWUDVWWKH3DUW7LPH:RUNHUV$FW¿UVWHVWDEOLVKHV
general provisions in Article 8 (»With regard to a Part-Time Worker for whom the description of his/her
work and the level of responsibilities associated with said work … are equal to those of ordinary workers
… the business operator shall not engage in discriminatory treatment in terms of the decision of wages, the
implementation of education and training, the utilization of welfare facilities and other treatments for workHUVE\UHDVRQRIEHLQJD3DUW7LPH:RUNHU© 7KLVLVIROORZHGE\SURYLVLRQVUHTXLULQJHIIRUWVE\HPSOR\HUV
for equal treatment in wages (Article 9), provisions for equal treatment in education and training (Article
10), and provisions for equal consideration in the use of employee welfare facilities (Article 11).
16 Oita District Court Decision of December 10, 2013, Labor Case Judgments, No. 1090, p. 44. This case
involved a part-time worker whose daily work time was only one hour short of the usual hours, and there-
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commuting allowances.17 This is the limit for soft-law regulation, making it
necessary to tackle the problem with basic-level legislation.
B. The System for Securing Rights that Is Peculiar to Labor Law
I. Criminal Punishment
Criminal punishment is a powerful means of enforcing labor protection
law. Some laws which provide for criminal punishment are the Labor Standards Act (LSA), Minimum Wage Act, and Industrial Safety and Health Act.
)RU/6$YLRODWLRQVWKHODZFDOOVIRUIRXUOHYHOVRILPSULVRQPHQWDQG¿QHV
depending on the gravity of violations. Subject to penal provisions are proprietors (such as CEOs), executives (such as directors), »or any other person
who acts on behalf of the business operator of the enterprise in matters conFHUQLQJWKHZRUNHUVRIWKHHQWHUSULVH© VXFKDVDSHUVRQQHOGHSDUWPHQWPDQager or factory manager) (Article 10).
During 2016, 71 suspects were sent to the prosecutor by the Labor StandDUGV,QVSHFWLRQ2I¿FHRI$LFKL3UHIHFWXUH -DSDQ¶VIRXUWKODUJHVWPXQLFLSDOity, with a population of about 7 million), where I live. The breakdown was
32 violations of the LSA (nonpayment of regular wages: 17 cases; nonpayment of overtime: six cases; working hour violations: four cases; other vioODWLRQV¿YHFDVHV DQGYLRODWLRQVRIWKH,QGXVWULDO6DIHW\DQG+HDOWK$FW
The overall trend is about the same every year.
,,7KH/DERU6WDQGDUGV,QVSHFWLRQ2I¿FHDQG$GPLQLVWUDWLYH6XSHUYLVLRQ
As an organ of the Ministry of Health, Labor, and Welfare (MHLW), the
/DERU6WDQGDUGV,QVSHFWLRQ2I¿FHIXQFWLRQVWRERWKRYHUVHHODERUVWDQGDUGV
administration and act as a law enforcement agency. According to the slightly
outdated statistics of 2010, Japan has 2,914 labor standards inspectors (0.53
per 10,000 workers), as compared to 2,742 in the United Kingdom (0.93),
1,703 in France (0.74), 6,336 in Germany (1.89), and 262 in Sweden (0.64).18
The sparsity of such inspectors in Japan is striking.
Labor protection laws (Arbeitsschutzrecht), such as the Labor Standards
Act, Minimum Wage Act, and Industrial Safety and Health Act comprise the
subjects of labor standards supervision. Administrative supervision performs
two roles. First, it functions as the recipient of the Work Rules drafted at each
business enterprise and, checking compliance, orders corrections where violations are found.
6HFRQG XSRQ UHFHLSW RI D QRWL¿FDWLRQ E\ D ZRUNHU LSA, Article 104) or,
DOWHUQDWLYHO\ EDVHG RQ LWV LQGHSHQGHQW MXGJHPHQW WKH 2I¿FH PD\ UHTXLUH
the submission of reports, conduct routine supervision and, where necessary,
fore the court ruled that there was hardly any difference with full-time regular employees in terms of duties
performed and personnel changes. The court consented to payment of damages for the difference.
17 See, for example: Osaka Appellate Court Decision of July 26, 2016, Labor Case Judgments, No. 1143, p. 5.
18 Shogaikoku ni okeru Roudou Kijun Kantokukan no Kazu, MHLW, May 2010.
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on-site inspections. In the event of detection of a violation, guidance will be
given to rectify the problem. Guidance takes many forms, including ordering the payment of unpaid overtime or dismissal notice allowance, as well as
corrective instructions vis-à-vis illegalities in working hour management, or
GH¿FLHQFLHVLQVDIHW\DQGKHDOWKPDQDJHPHQW
Taking just one example of such administrative supervision, in FY 2012
numerous incidents of unpaid overtime were exposed as a result of a nationwide inspection. If including only the data of businesses which where consequently required to pay an amount exceeding \1,000,000 as a form of redress,
then 1,300 businesses, 100,000 workers and the payment of \10,400,000,000
(10 thousand, four hundred million yen) were involved.19 Many European researchers will undoubtedly be surprised by this number. In Japan, the correction of long working hours continues to be the single largest labor problem.20
Where recommendations for correction are not followed, malicious violations may be subject to criminal penalties.
II. Special System – Making Company Names Public
With regard to public construction works, where accidents that violate
the Industrial Safety and Health Act (and many of these are fatal) occur, not
only at principal contracting companies, but also at their sub-contractors and
sub-sub-contractors, there are occasional cases of principal contracting companies receiving bidding suspensions from the contractees, i. e., the Ministry
of Land, Infrastructure and Transport or municipal governments. In contrast,
as mentioned at the beginning of this presentation, bidding suspensions by
central or local government are extremely rare in the case of fatal accidents
that contravene the LSA. However, the fact that such suspensions function as
an important sanction against legal violations is beyond doubt.
Another, what is thought to be a typically Japanese sanction exits: Publicizing the names of violating companies. Cases that violate the LSA or Industrial Safety and Health Act DQGDUHWXUQHGRYHUWRWKHSURVHFXWRU¶VRI¿FH
are made public by Prefectural Labor Bureaus. In addition, there are other
systems that publicize violating companies’ names. The Act on Employment
Promotion etc. of Persons with Disabilities obligates companies to employ
disabled persons up to a proportion prescribed according to business category.
Companies which fail to reach employment targets are ordered by the Minister of the MHLW to draw up corrective measures and, where these are not implemented, are served with recommendations on implementation. Where, in
19 Kantoku Shidou ni yoru Chingin Fubarai Zangyo no Zesei Kekka, MHLW, 2012.
20 'XULQJ WKH ¿UVW KDOI $SULO WR 6HSWHPEHU  RI )<  LQ JXLGDQFH JLYHQ WR EXVLQHVVHV ZKHUH RYHUWLPH
was suspected to be in excess of 80 hours per month (this number is deemed the Karoshi threshold, in that
suicide from overwork is recognized as an industrial accident, where such overtime hours have been conducted for a number of months), and in the approximately 10,000 companies where incidents of death from
overwork occurred, it was gauged that 80 hours of overtime were being conducted in roughly one-third of
the enterprises, and that in approximately 500 of these companies, this exceeded 150 hours (MHLW public
announcement).
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the absence of reasonable grounds, these recommendations are not followed,
the companies’ names are made public (Article 46 et seq.). Every year, several companies’ names are publicized through this system.
The same publicizing of names is provided for where employers do not
follow recommendations on implementing the Act on Securing, etc. of Equal
Opportunity and Treatment between Men and Women in Employment (Article 30), or where they accept workers who have been illegally dispatched (Act
for Securing the Proper Operation of Worker Dispatching Undertakings and
Improved Working Conditions for Dispatched Workers, Article 49(2)). With
regard to these latter two laws, no company names have yet been disclosed.
In Japan, the damage to companies incurred by being publicly named for
the violation of laws is far greater than that of criminal sanctions, in particular
¿QHV
C. Labor Dispute Characteristics and Trials
I. Right to a Trial
Ultimately all labor disputes pertaining to labor relations are settled in
court, just as other civil disputes are. The people are guaranteed the right to a
trial (Constitution, Article 32). All disputes (legal disputes) over what rights
and obligations people have, and whether or not there are legal relations, are
all to be resolved in the courts (Constitution, Article 76; Court Act, Article 3).
%HFDXVH ODERU WULDOV DUH WKH ¿QDO ZRUG LQ ODERUGLVSXWH VHWWOHPHQWV WKH\
KDYHDGHFLVLYHLQÀXHQFHRQWKHGHFLVLRQVDQGPDNHXSRIGLVSXWHUHVROXWLRQ
systems, either de jure or de facto. In this respect, labor trials perform a core
role in the labor dispute resolution system.
II. Characteristics of Labor Trials
The characteristics of labor relations are in the inequality and continuity of
economic and social relations between the involved parties, and in the strong
HOHPHQWRISHUVRQDOFRQQHFWLRQVEHWZHHQWKHSDUWLHV2ZLQJWRWKHLQÀXHQFH
of these factors, labor disputes also have their peculiar characteristics.
Matters at issue in labor trials often involve the way in which labor is offered, and assessments of a worker’s character. Therefore to workers, labor
trials are contests in which they bet their integrity. As such, labor trials too are
by nature a matter of character.
The inequality of parties in labor relations is most noticeable in employee
dismissal cases. That is to say, in almost all dismissal cases employers indicate their will to dismiss workers, who are expelled from those companies
(legally, employers are refusing to accept workers’ labor). Workers who have
no economic clout, who have lost their income, and who have been expelled
IURP WKHLU FRPSDQLHV PLJKW WKHQ ¿OH ODZVXLWV EXW WKH ORQJHU WKH WULDOV GUDJ
on, the more desperate their circumstances become. And if a worker suffers
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unfavorable treatment in working conditions other than dismissal, then that
ZRUNHUZKRLVLQDYXOQHUDEOHSRVLWLRQQHHGVFRQVLGHUDEOHFRXUDJHWR¿OHD
lawsuit alone, and must also shoulder economic and mental burdens.
2QHFDQ¿QGLQHTXDOLW\EHWZHHQSDUWLHVLQODERUUHODWLRQVDOVRLQWHUPVRI
access to information. Many of the documents used in labor disputes are in
WKHKDQGVRIHPSOR\HUVDQGDUHGLI¿FXOWIRUZRUNHUVWRREWDLQ,QRWKHUZRUGV
there is asymmetry of evidence.
In addition to this situation, until creation of the labor tribunal procedures
described below, Japan had no special labor court system like those in several
European countries, and labor trials were conducted using normal civil trial
procedures. In part because of this, the labor trial system was not something
that anyone could use simply and quickly.
III. Labor Trials Today
To gain knowledge of the background against which the Labor Tribunal
System was conceived, I would like to examine the current state of labor trials
using documents from that time (a multi-year study of the Supreme Court’s
ª6XPPDULHVRI/DERU5HODWHG&LYLODQG$GPLQLVWUDWLYH&DVHV© 
The number of new labor-related normal civil suits received at the district-court level exhibits a nearly consistent rising trend; in 2000 it surpassed
2,000 cases, and in 2015 it was 3,389 cases. More than 90 % of the lawsuits
ZHUH¿OHGE\ZRUNHUV
Labor-related provisional dispositions tended to decrease starting in 2003,
and in 2005 636 new cases were received. By type of petition, there were,
among others, 474 seeking to preserve rights as workers, 55 seeking payment
of wages, and 23 seeking preservation of rights under the assumption that reassignment orders or disciplinary actions were void. In subsequent years the
level stayed about the same.
Trial durations showed a consistent trend toward shortening. In 2005 the
DYHUDJHGXUDWLRQRI¿QDOL]HGQRUPDOFLYLOVXLWVZDVPRQWKV2YHU
RIWKHWRWDO¿QLVKHGZLWKLQD\HDU$FKDQJHVXEVHTXHQWO\DSSHDUHGLQWKHVH
numbers as trial durations lengthened. In 2015 the average trial duration was
14.2 months, and under 50 % of cases ended within a year.
IV. Overcoming Inequality in Lawsuits
1. Order to Produce Documents
In labor trials there is often a lack of equality between worker and employer
due to asymmetry of evidence. In civil trials it is generally accepted that the
parties are obligated to disclose the truth, and substantial equality is required
for procedures. The main theme for trial procedure in this respect is the order
to produce documents (discovery) and shifting the burden of proof.
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In dismissal lawsuits and trials seeking to redress disadvantageous treatment
in, for example, personnel or wages (claims for damages or for promotion),
the employer’s submission of documents for making determinations is important for solving the case and for a speedy trial. In cases of discrimination afIHFWLQJZDJHVRURWKHUEHQH¿WVEHFDXVHRIVH[XDO JHQGHU RUXQLRQDFWLYLWLHV
LW LV H[WUHPHO\ GLI¿FXOW RU LPSRVVLEOH IRU ZRUNHUV WR DFFXUDWHO\ SURYH KRZ
PXFKWKH\ZRXOGKDYHUHFHLYHGLQZDJHVRURWKHUEHQH¿WV LQPDQ\FDVHVWKH
average of that received by people who joined the company at the same time)
if they had not been subject to discrimination. In such instances, in the trial
process the worker will seek, based on Article 220 (4) of the Code of Civil
Procedure,21 disclosure of performance evaluation information pertaining to
ZDJHV DQG RWKHU EHQH¿WV QRW RQO\ RI WKDW ZRUNHU EXW RWKHU ZRUNHUV KLUHG
earlier, later, and the same time) that is held by the employer. In response, the
employer will argue that providing such documents would impinge on the
privacy of other workers, or that the documents are for the employer’s own
internal use.
Cases which involve the production of documents, and in which rulings
order production, are recently very common in actions dealing with, for example, sexual (gender) discrimination in wages. Court determinations are
generally positive about producing such documents, but arriving at a decision
on and determination of this motion is time-consuming and this tends to bring
about a stay in proceedings. It is therefore desirable that the future will see the
development of a practice in which the parties voluntarily produce actually
existing documents.
2. Shifting the Burden of Proof
The burden of pleading and burden of proof in civil trials are ordinarily
determined by juristic requisites, i. e., ultimate facts according to substantive
ODZ VSHFL¿F IDFWV FRUUHVSRQGLQJ WR UHTXLUHPHQWV ZKLFK EULQJ DERXW FHUWDLQ
legal effects: creation, impairment, extinguishment, and inhibition of rights),
and apportionment of the probative burden between the parties (plaintiff and
defendant) is determined by the principle of fairness in civil lawsuits. Generally it is considered that, regarding the requirement for the party which asserts
and claims its rights to plead and prove the ultimate facts of the authority underlying its rights, and to inhibit the emergence of its effect, it is fair to make
the party disputing that effect plead and prove ultimate facts.
Amid asymmetry of evidence in labor trials, the worker’s side suffers constraints and limitations in its efforts to establish facts, and when the establishment of facts in response to this by the employer’s side is inappropriate
(although in many cases this involves the establishment of evidentiary facts),
courts will in some instances make their judgments after a de facto shift in the
21 $UWLFOHª,QWKHIROORZLQJFDVHVWKHKROGHURIWKHGRFXPHQWPD\QRWUHIXVHWRVXEPLWWKHGRFXPHQWV©
An example offered by Paragraph 4 is when a document contains personal information. The Code requires
the disclosure of the document with personal information deleted.
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burden of proof. Article 2 of the (Japanese) Code of Civil Procedure states,
pertaining to such judgments by courts, »Courts must endeavor to ensure that
civil lawsuits proceed in a fair and speedy manner, and parties to trials must
IROORZE\SURFHHGLQJZLWKFLYLOODZVXLWVLQJRRGIDLWK©6XFKFRXUWMXGJPHQWV
are commendable for implementing the intent of this provision.
3. Provisional Disposition Proceedings
Provisional disposition proceedings, which are proceedings on civil provisional remedies, have often been used in labor dispute cases. The application
IRUSURYLVLRQDOGLVSRVLWLRQ¿UVWEURXJKWEHIRUHWKHFRXUWZDVLQIDFWWKDWRIDQ
employer; it was an injunction against an illegal strike, and a measure to deal
with a labor dispute. Subsequently, in cases such as dismissals, and from a
desire for speedy trials, workers’ counsels similarly started using provisional
disposition proceedings prior to bringing the suit on the merits, which requires
the rigorous investigation of evidence.
Previously in provisional disposition proceedings, oral proceedings were
held just as in the merits phase, and hearings were conducted with care by, for
example, actually examining witnesses (making provisional disposition into
the merits), but recently provisional disposition proceedings are being conducted speedily thanks to the 1991 amended Civil Provisional Remedies Act.
Trials for labor-related provisional dispositions generally take three to four
months, and in terms of case type, as many as 70 to 80 % of cases involve
preserving worker rights and similar cases. To the parties, petitions for provisional disposition are increasingly limited to cases in which legal judgments
are quite clear, the judge’s decision is predictable, and the matter is very urJHQW%\FRQWUDVWODERUWULEXQDOSURFHHGLQJV¿QGLQFUHDVLQJXVH22
4. Small Claims Lawsuits and Other Actions
When the amount in a monetary claim is under ¥ 600,000, litigants can
avail themselves of summary and speedy trial procedures in summary court
(Code of Civil Procedure, Article 368). There are more than 1,000 such cases
a month, and 10-odd percent are thought to be labor-related lawsuits (such as
claims for wages and for dismissal notice payments).
Additionally, disputes pertaining to labor relations are also civil disputes
and therefore subject to civil conciliation, but this is hardly used except at a
few summary courts such as Tokyo Summary Court.

22 7KLVSDUWLVDPRGL¿FDWLRQRI:DGD+ª,QGLYLGXDO/DERU5HODWHG'LVSXWHV)RFXVRQWKH/DERU7ULEXQDO6\VWHP©%UXQV6X]XNL HGV Realization of Substantive Law through Legal Proceedings, 2017, 109.
About this system, see also: Sugeno, Japan Labor Review, Volume 13, 2016, p. 4; Kezuka, Japan Labor
Review, Volume 13, 2016, same article, 13; and Hamaguchi, »Comparative Analysis of Employment DisSXWH&DVHV5HVROYHGE\/DERU%XUHDX&RQFLOLDWLRQ/DERU7ULEXQDOVDQG&RXUW6HWWOHPHQW©Japan Labor
Review, Volume 13, 2016, 119.
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D. Labor Tribunals
I. Background of System Inauguration
Japan’s modern labor relations and industrial relations were shaped and developed after defeat in World War 2. As this proceeded, labor unions gained
increased organizing capacity, and company unions played a major role also in
resolving labor disputes. While those years could be called the era of collective industrial relations, individual labor disputes were also dealt with within
this framework while making use of provisions in collective agreements for
consultations and dismissal, or systems such as those for handling grievances.
From about the second half of the 1970s, however, the unionization rate
declined and labor unions played a decreasing role in resolving individual
labor-related disputes. But at the same time, individual labor disputes rapidly increased as international competitiveness strengthened and the business
climate changed in conjunction with that, and especially as the collapse of
EXEEOHHFRQRP\WKH¿UVWKDOIRIWKHV7KHVHDOWHUHGFLUFXPVWDQFHVFRPpelled changes in labor dispute resolution systems and the building of new
systems.
In response to the rising number of individual labor-related disputes, the
JRYHUQPHQW¿UVWFUHDWHGDGLVSXWHUHVROXWLRQV\VWHPLQ/DERU%XUHDXVZKLFK
were prefecture-level branch administrative agencies of the Ministry of
Health, Labor and Welfare, or in the Dispute Coordinating Committees that
had been created in the Labor Bureaus (2001 Act on Promoting the Resolution
of Individual Labor-Related Disputes). This is an administrative type of alterQDWLYHGLVSXWHUHVROXWLRQ $'5 6SHFL¿FDOO\/DERU%XUHDXGLUHFWRUVSURYLGH
dispute-resolution advice and guidance, while Dispute Coordinating Committees conduct mediation.23 Although these are not compulsory dispute-resolution procedures, in practice they often lead to resolution of disputes. Because
these are provided as part of administrative services, the parties need not pay
DQ\VSHFLDOIHHVWRXVHWKHP)RUWKLVUHDVRQDGPLQLVWUDWLYH$'5¿QGVDFWLYH
use.
As noted above, the court dispute resolution system involves lawsuits on
the merits and provisional disposition proceedings. According to statistics
from around 2000, the average trial duration for labor-related lawsuits in district courts is 13.5 months,24 taking about 1.5 times as long as civil cases in
general. Of the total, 38 % take longer than a year. This imposes a heavy burden on workers in terms of time, money, and mental health. For this reason as
well, only 2,100-odd new cases are received each year.
In Germany at that time there were somewhat fewer than 570,000 new
FDVHV ¿OHG LQ SURFHGXUHV IRU GHFLVLRQV LQ GLVWULFW FRXUWV DQG FORVH WR 
23

Mediation is a procedure which inventories the parties’ respective arguments and endeavors to resolve the
matter, while conciliation is a procedure in which a mediator presents a conciliation proposal and resolves
the dispute.
24 It was about 20 months in the early 1990s, and therefore 13.5 months is a considerable shortening.
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were processed within six months. Of these, processing in lawsuit judgments
and other judgments account for 22 %, and other reason for the short processing time is that the rest were resolved through settlements or other means.
Surprising in comparison with Japan are the large number of lawsuits and the
short processing time in spite of that.
7KH/DERU7ULEXQDO6\VWHPZDVLQVWLWXWHGWRVROYHWKHSUREOHPRIGLI¿FXOW\
in gaining access to courts because of long trials (2004 Labor Tribunal Act).
7KLVV\VWHPDGRSWVWKHFRQFLOLDWLRQ¿UVWSULQFLSOH $UWLFOH DQGLQWKDWUHspect draws on German law. The Labor Tribunal System has made access to
the courts far easier.25
II. Labor Tribunal System: Description and Current State
1. Description of the System
Labor tribunals are meant for »disputes concerning civil affairs arising between individual employees and employers about whether or not a labor conWUDFWH[LVWVRUDERXWDQ\RWKHUPDWWHUVLQFRQQHFWLRQWRODERUUHODWLRQV© FLYLO
disputes arising from individual labor relations). By establishing labor tribunal procedures, the system’s aim is to provide »prompt, proper, and effective
GLVSXWHUHVROXWLRQLQDFFRUGDQFHZLWKWKHDFWXDOFLUFXPVWDQFHV©RIWKHGLVSXWH
(Labor Tribunal Act, Article 1).
An agency which conducts labor tribunals is »a labor tribunal composed
RIRQHODERUWULEXQDOMXGJHDQGWZRODERUWULEXQDOPHPEHUV© $UWLFOH 7KH
judge is a professional, and the tribunal members are chosen from lists submitted by labor and management. »Labor tribunal members are appointed
from among persons who have expert knowledge and experience in labor
UHODWLRQV© $UWLFOH  EXW WKH\ PXVW KDYH D ªQHXWUDO DQG IDLU VWDQGSRLQW©
and not represent the interests of either labor or management (Article 9.1).
It is believed that about 1,000 labor tribunal members are needed nationally.
Members from employers are, for example, personnel department directors
and directors in charge of personnel, while members from labor are people
VXFK DV ODERU XQLRQ RI¿FHUV ZLWK H[SHULHQFH LQ FRQVXOWLQJ RQ PDWWHUV OLNH
wages and dismissals.
25

Despite the recent increase, the courts’ number of newly accepted cases is only about 1/80th that of Germany. The sociology of law willingly takes up the theme of how this can be explained. Takeyoshi Kawashima’s
Nihonjin no Hou Ishiki>The Legal Consciousness of the Japanese@ZDVWKH¿UVWWRGLVFXVVWKLVPDWWHU
Kawashima explains this from aspects such as a legal consciousness which values harmony, a legal culture
ZKLFKGRHVQRWFOHDUO\GH¿QHULJKWVDQGREOLJDWLRQVDQGDOHJDOFXOWXUHLQZKLFKSHRSOHOHDYHGLVSXWHUHVolution to community authorities (also called the culture theory). Subsequently US academics took up the
analysis and argued, for example, that this was caused by judicial system dysfunction due to low numbers of
judges and lawyers, which resulted in trial delays (dysfunction theory) (see: Kisa et al. Gendai Shihou Dai
6 Ban>Present-Day Justice, Sixth Edition@II ,QP\YLHZDOORIWKHVHIDFWRUVDFWDVDFRPSRVLWH
Incidentally, as of 2015 judges numbered 2,880 in Japan and 20,382 in Germany, while lawyers numbered
35,045 in Japan (thanks to the creation of law schools, this number has risen more than 13,000 in fewer than
10 years) and 164,539 in Germany. In addition to judges and lawyers, Japan has other legal professionals
including more than 36,000 related legal experts and specialists such as judicial scriveners, administrative
VFULYHQHUVDQGFHUWL¿HGVRFLDOLQVXUDQFHDQGODERUFRQVXOWDQWV
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Labor tribunal proceedings as a rule hold hearings three times (Article
15.2). To begin with, the two sides endeavor to settle through talks, and if
that seems likely, a resolution is reached through conciliation. If not, a labor
WULEXQDOLVKHOG,IWKHSDUWLHVGRQRW¿OHFKDOOHQJHVDJDLQVWWULEXQDOGHFLVLRQV
ZLWKLQWZRZHHNVGHFLVLRQVEHFRPH¿QDOEXWLIFKDOOHQJHVDUH¿OHGWULEXQDO
decisions are void, and those cases are carried over to normal lawsuits.
2QLWV¿UVWVHVVLRQDWULEXQDOVHWVXSLWVSODQIRUKHDULQJVVXFKDVIRURUganizing the issues and examining witnesses, and in instances that proceed
quickly, the labor tribunal will present its conciliation proposal in the second
session.
2. Disputes Suitable for Proceedings
Characteristics of labor tribunals are that they take advantage of the expertise of labor and management, and that inquiries conclude after only three
sessions. There are expectations that not only will the participation of neutral
and fair tribunal members from labor and management assure the capability
WR FOHDU XS WKH FDVH DQG WKH DSSURSULDWHQHVV RI IDFW¿QGLQJ EXW DOVR JXDUantee the soundness of conclusions to a considerable degree. Arguably, such
tribunals are appropriate for simple and clear cases dealing with dismissals,
non-payment of wages, and other matters. Cases such as those involving sexual harassment and workplace harassment are likewise suited to labor tribunals if the fact situation is not complex. Cases dealing with disadvantageous
changes to working conditions due to revision of employment regulations are
not suited to the three-meeting format if they are complex, and sexual(gender)-discrimination cases involving problems such as career-track management are likewise not suited to these proceedings.
Although this information is old, the labor tribunal cases processed at Tokyo District Court in 2006 totaled 188, and the largest category was cases in
ZKLFK ZRUNHUV VRXJKW VWDWXV FRQ¿UPDWLRQ LQ UHVSRQVH WR GLVPLVVDO E\ WKHLU
employers, which accounted for about half (91 cases). At present there are
also various kinds of harassment.
3. State of System Implementation
The Labor Tribunal System is highly rated in the following respects. (1) Because people having expert knowledge and experience concerning labor relations join judges as tribunal members in panel talks and verdicts to conduct
tribunals, the experience and knowledge of labor and management are reÀHFWHGLQWKHZD\ODERUPDQDJHPHQWGLVSXWHVDUHVHWWOHG  $VDUXOHVLPple and speedy hearings are conducted on three occasions. (3) If a tribunal’s
GHFLVLRQEHFRPHV¿QDOLWKDVWKHVDPHIRUFHDVDFRXUWPHGLDWHGVHWWOHPHQW
 ,IDFKDOOHQJHLV¿OHGDWULEXQDOIDFLOLWDWHVHIIHFWLYHVROXWLRQVZKLFKDUH
for example, linked to litigation procedure, a feature lacking in administrative
and other dispute resolution mechanisms.
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,QWKHUHZHUHODERUWULEXQDOV$FFRUGLQJWR¿QDOL]DWLRQUHDVRQ
68 % (2,497 cases) of them ended successfully through conciliation. One
FRXOGWKHUHIRUHVD\WKDWWKHFRQFLOLDWLRQ¿UVWSULQFLSOHLVZRUNLQJ,QODERUWULEXQDOVFKDOOHQJHVZHUH¿OHGLQRURIFDVHV
With respect to trial durations of labor tribunal cases in the same year, 67 %
of the total concluded within three months, and the average trial duration was
PRQWKV7KHVH¿JXUHVKDYHEHHQDERXWWKHVDPHHYHU\\HDUVLQFHWKHEHginning of the Labor Tribunal System. Because the average trial duration of
normal civil lawsuits in district courts is 14.2 months, it is obvious that labor
tribunal trial durations are very short. According to Article 1 of the Labor Tribunal Act, the purpose of the Labor Tribunal System is to achieve »prompt,
proper, and effective dispute resolution in accordance with the actual circumVWDQFHV RI WKH GLVSXWH© DQG WKHUHIRUH LW LV VDIH WR VD\ WKDW WKH SXUSRVH KDV
been quite well achieved with respect to time.
But a number of problems have also been observed in the Labor Tribunal System. For example, It is necessary to prepare documents and written
responses in a short time, which imposes a heavy burden on lawyers and
other involved parties. The oral principle increasingly exists in name only,
the result being, for example, that labor tribunals try to arrive at a conclusion
quickly using written documents alone. In dismissal disputes, labor tribunals
will sometimes indicate their intention to prepare conciliation proposals that
involve monetary compensation, and it is observed that in some ways this is
not necessarily a desirable system to workers who want to get their jobs back.
I shall examine this in the next section.
III. Dismissal Disputes
According to Article 16 of the Labor Contract Act, a dismissal that »lacks
objectively reasonable grounds and is not considered to be appropriate in genHUDOVRFLHWDOWHUPV©LVLQYDOLG5HJDUGLQJWKHOHJDOHIIHFWRIGLVPLVVDOLQYDOLGity, in some countries the rule is that the employment relationship has ended
and that workers have only the right to claim compensation, while in others
the courts can only suggest reinstatement to workers. Japan has long had no
statutory provisions on this, but just as in Germany, which has a Protection
Against Dismissal Act (Kündigungsschutzgesetz), the interpretation has been
WKDWDOWKRXJKZRUNHUVFDQQRWFODLPFRPSHQVDWLRQWKH\FDQGHPDQGFRQ¿UPDtion of their status according to their labor contracts.26 And in fact, there are
few actual dismissal cases in which workers claim compensation; in nearly
DOOFDVHVWKH\FODLPVWDWXVFRQ¿UPDWLRQ DQGXQSDLGZDJHVIRUWKHGLVPLVVDO
period).
But even if a dismissal is invalid, that does not mean the dismissed worker
can actually return to the workplace. In some instances the employer might
26

On the substance and function of the legal principles underlying abuse of the right of dismissal in Japan,
see: Nishitani,. Vergleichende Einführung in das japanische Arbeitsrecht, 2003, 323.
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persistently refuse for reasons such as damage to the relationship of trust, or
on the other hand the worker might not wish to return; instead, efforts are
made for a monetary resolution through a court-mediated settlement or conciliation. Even under the Labor Tribunal System, resolutions for terminating
employment and payment of monetary settlements far outnumber those for
reinstatement, accounting for over 90 % of cases.27
Germany’s monetary compensation amounts have a predetermined maximum time period (Protection Against Dismissal Act, Article 10), but in many
instances it appears to be 0.5 month’s pay for each year of continuous service
(one month’s pay × 0.5 × years continuous service). Such calculation methods
are not necessarily used in Japan. According to a study (Note 29), average
amounts are ¥ 3 million for claims and ¥ 1 million for settlements. The latter
amount is about 3.4 months’ pay.
For this and other reasons, since at least 10 years ago there have been vociferously expressed opinions, especially from employers, that Japan should
emulate Germany by having normal lawsuits and labor tribunals introduce
PRQHWDU\ VHWWOHPHQW V\VWHPV ZKLFK WR DQ H[WHQW VHW VSHFL¿F ¿JXUHV EHQFKmarks). The main reason for this argument is that it would provide for the
transparency of settlement amounts. This is being explored under the Abe administration as well.
However, many scholars of labor law, including me as well as workers,
have a highly critical opinion about introducing this system. Our reasons are
as follows.28 )LUVW VHYHUDO VWXGLHV KDYH FRQ¿UPHG WKDW LQ QRUPDO ODZVXLWV
cases in which workers are reinstated to their original jobs after court decisions have invalidated their dismissals account for about 40 %,29 which is too
VLJQL¿FDQWWRLJQRUH
Table 1: Settlement Amounts and Durations of Labor Tribunals and Court Trials
(Employment Termination Cases)

Labor tribunals
Court-mediated
settlement
Court decision

Claim amount/
monthly amount
¥ 460,000
¥ 482,000

Settlement
amount
¥ 1,314,000
¥ 6,665,000

Time elapsed from problem
emergence to settlement
8.3 months
21.7 months

¥ 498,000

¥ 6,099,000

33.7 months

Source: See Note 29.

27

Because the Labor Tribunal System was designed as a system for non-contentious cases, hearings are held
behind closed doors, and tribunal results are not made public. Analyses are based on information such as
parties’ responses to questionnaires. For details, see: Sugano/Nitta/Sato/Mizumachi(eds.), Roudou Shimpan
Seido no Riyousha Chousa>Survey of Labor Tribunal System Users@
28 :DGDª5RXGRX.DQNHLQR6KXXU\RXWR5RXGRX.HL\DNX+RXVHL©>ª7KH(QGRI/DERU5HODWLRQVDQGWKH
/DERU&RQWUDFW/HJDO6\VWHP©@Roudou Houritsu Jumpou±FRPELQHGLVVXH  II
29 JILPT Document Series No. 4 (2005): Hirasawa, Kaiko Mukou Hanketsu-go no Genshoku Fukki no Joukyou ni Kansuru Chousa Kenkyuu>A Study on the State of Workers’ Reinstatement to Their Original Jobs
after Court Decisions Invalidating Their Dismissals@II
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Second, precisely because of this principle of original job reinstatement,
one could speculate that even in cases where workers do not return to their
workplaces, this principle leads to settlements that award workers with considerable settlement amounts. As the table shows, settlement amounts are
highest when decided by court decisions. It is understood that this has something to do with the length of the time period from the problem’s emergence
to its solution (see Table 1).
Third, there is the nagging question about the possibility of moral hazard
arising among employers if all they must do is pay money to achieve the same
effect as a dismissal. In Japan there is a strong possibility that issues involvLQJHPSOR\PHQWWHUPLQDWLRQZLOOLQÀXHQFHZRUNHUV¶FKDUDFWHUHYDOXDWLRQV
Fourth, the problem of how to regulate dismissals is related in a major way
to the state of the labor market. That is to say, Japan’s labor market is modeled
RQDªOLIHWLPHHPSOR\PHQWV\VWHP©LQZKLFKRQFHZRUNHUVDUHKLUHGE\FRPpanies, they spend their careers at those same companies until retirement; the
job change market is not highly developed as in Western countries. Japan’s
market is supported by systems which pay high retirement allowances based
on years of employment, and by a seniority-based wage system in which
workers’ basic pay rises quite rapidly according to years of employment.
This reality discourages the introduction of a system which resolves disputes
monetarily.
In fact, many labor tribunals do end in monetary resolutions, while among
normal lawsuits there are many cases which involve original job reinstatement. Japan needs to design its system carefully while keeping these facts in
mind.
E. Case Studies
I. Reassignment
Reassignment, in which jobs or workplaces are changed, is a kind of inhouse transfer of employed workers. Employment regulations provide for
this as follows: »When necessitated by business operations, employers may
sometimes order worker reassignment. Workers cannot refuse without justi¿DEOH UHDVRQV© %DVHG RQ WKLV SURYLVLRQ LW LV JHQHUDOO\ XQGHUVWRRG WKDW HPployers have the right to order reassignment. Needless to say, people having
FHUWDLQ VNLOOV RU TXDOL¿FDWLRQV VXFK DV SK\VLFLDQV QXUVHV DQG XQLYHUVLW\ LQstructors and researchers, or workers who are supposed to work at only business sites in certain geographical areas, have special agreements on job types
and work locations, and therefore employers have no arbitrary right to order
reassignment.
Employment in Japan does not involve clear job descriptions as in the West,
which generally holds for both white- and blue-collar workers. Hence emSOR\PHQWLQ-DSDQLVVRPHWLPHVUHIHUUHGWRDVªPHPEHUVKLSHPSOR\PHQW©LQ
WKHVHQVHWKDWZRUNHUVJDLQWKHTXDOL¿FDWLRQDVHPSOR\HHVRIWKHLUFRPSDQLHV
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Under such employment practices, reassignment is very common as a system
for career development within companies.
Even if employers thus gain the right to reassign workers, it is judged invalid as the abuse of a right if business operations do not require reassignment,
if a worker is reassigned for an inappropriate purpose such as discrimination
or harassment, or if its »detriment considerably exceeds the extent that the
ZRUNHU ZRXOG RUGLQDULO\ KDYH WR SXW XS ZLWK©30$W ¿UVW WKLV GHWULPHQW ZDV
not recognized in circumstances such as when an ill parent or a small child
needing care was in the home,31 and because of that, job transfers away from
one’s family were quite common. Subsequently, however, there was a growing demand for work-life balance, and an amendment to the Act on Childcare
Leave and Caregiver Leave required that employers must take such matters
into consideration when deciding on personnel transfers (Article 26). An accumulation of lower-court decisions resulted in overruling previous precedents.32 Although belated, in Japan too work-life balance has at last come to
be observed in business practice.
II. Overtime Work Cases
One more matter to consider in our examination of Japan-style employment
practices is that of overtime and holiday work.
On this matter as well, employment regulations have this provision: »Employers may sometimes order workers to work overtime or on holidays when
QHFHVVLWDWHGE\EXVLQHVVRSHUDWLRQV:RUNHUVFDQQRWUHIXVHZLWKRXWMXVWL¿DEOH
UHDVRQV©2QWKLVEDVLVSUHFHGHQWVUHFRJQL]HWKDWHPSOR\HUVKDYHEURDGGLVcretionary power with their judgment of what is necessitated by business operations, and courts rule that workers must obey these orders unless there are
quite urgent or grave circumstances.33 Many theories are critical of these court
decisions, which show little if any regard for work-life balance.
This judicial doctrine is one factor underlying long working hours in Japan.
Another major factor is regulation under the Labor Standards Act, whose Article 32 provides that the maximum number of hours worked per day is eight
hours. However, there is a major exception to that: Article 36 provides that
employers may have workers work overtime or on holidays with a labor-management agreement between the employer and the company’s majority labor
union (a union organizing the majority of the workers) or the person representing the majority of the workers if there is no such union. Although there
are guidelines34 for administrative guidance concerning the maximum limit on
hours in such instances, the hours are fairly long, and the standards are just

30 Supreme Court decision of July 14, 1986, Labor Case Judgments, 477, 6.
31 Supreme Court decision of January 28, 2000, Labor Case Judgments, 774, 7.
32 Osaka Appellate Court decision of April 14, 2006, Labor Case Judgments, 915, 60; Sapporo Appellate
Court decision of March 26, 2009, Labor Case Judgments, 982, 44; and others.
33 Supreme Court decision of November 28, 1991, Supreme Court Civil Case Judgments±
34 Hour limits are: 15 hours per week, 45 hours per month, 120 hours for three months, and 360 hours per year.
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non-binding targets to be honored, not something with imperative effect. Additionally, depending on the circumstances of a business, exceptions are recognized in times of urgent need, and in extreme cases labor and management
agree to 1,000 hours of overtime in a year. As this shows, the mechanism for
directly regulating overtime and holiday work is weak.
To assure work-life balance, a law amendment is needed to make the current lax regulation of overtime work stricter.35
III. Contract Renewal Rejection Cases
$IWHU D ¿[HGWHUP ODERU FRQWUDFW KDV EHHQ UHQHZHG D QXPEHU RI WLPHV LV
it acceptable to refuse further contract renewal? The understanding of precedents has been that legal principles underlying abuse of the right of dismissal
are applied by analogy when (a) the situation is virtually the same as when
there is an open-ended labor contract,36 or, even if not to that extent, (b) the
worker has a reasonable right to expect that the contract will be renewed.37
This is similar to the theory of avoidance in Germany’s legal principle of
abusing the right of dismissal. The 2015 amendment to the Labor Contract
Act made this judicial doctrine into statute law in Article 19.
What the legal principle related to (a), that related to (b), and the legal principle of abusing the right of dismissal regarding open-ended labor contracts
have in common is that dismissal and refusal to renew contracts without reasonable grounds are invalid. On the other hand, they differ with respect to
the nature and extent of their reasonableness. Typically, when the reason for
GLVPLVVDOLV¿QDQFLDOGLI¿FXOWLHVGLVPLVVDOSULRULWLHVIURPKLJKWRORZDUH D 
(b), and then the dismissal of workers with open-ended contracts. Whether
(a) or (b), it is thought that non-regular employment serves to moderate the
impact of personnel layoffs.
But in this respect as well, the dominant view is that, in conjunction with the
LQFUHDVHDQGGLYHUVL¿FDWLRQRIQRQUHJXODUHPSOR\PHQWFRQVLGHUDWLRQVKRXOG
be given to each individual case with regard to criteria such as family circumstances, abilities, and degree of contribution to the employer’s business.
F. Conclusion
Here I would like to present a brief summary of the foregoing discussion.
Japanese labor law too has labor protection law and labor contract law, but
they target a considerably different area than the corresponding German law.
Japanese labor law has many laws which, as laws that are by nature indigenous, have a public-law character and that establish the general aims for ad35 This has been advocated repeatedly for several years, but does not come to pass owing to strong resistance
from employer organizations which support the conservative administration.
36 Supreme Court decision of July 22, 1974, Supreme Court Civil Case Judgments, 28-5, 927.
37 Supreme Court decision of December 4, 1986, Labor Case Judgments,486, 6.

88

Wada

ZIAS 2018

ministrative guidelines and administrative guidance. Additionally, much use
is made of soft-law regulation, mainly equal-opportunity legislation. Features
such as these are impediments to judicial remedies.
7KH V\VWHP IRU ZRUNHUV¶ IXO¿OOPHQW RI ULJKWV DOVR KDV PXFK LQ FRPPRQ
with that of Germany, but halting public-sector transactions (bidding) by violating businesses and making company names public are also arguably Japanese-style systems.
Japan has far fewer labor lawsuits than other developed nations. One reason is the institutional factor that Japan has few lawyers, but the number of
ODZVXLWVLVDOVRKHDYLO\LQÀXHQFHGE\WKHFXOWXUHDQGPLQGVHWRIWKH-DSDQHVH
ZKRGHVLUHWRNHHSGLVSXWHVRXWRIWKHSXEOLFH\H$QDGGLWLRQDOLQÀXHQFHRQ
the number of lawsuits is that trials consume much time and impose heavy
PHQWDOEXUGHQVEXWDWWHPSWVKDYHEHHQPDGHWR¿QGDVROXWLRQVLQFHWKHVHFond half of the 1990s. In particular, Japan has launched various ADR systems
such as the System for Promoting the Resolution of Individual Labor-Related
Disputes and the Labor Tribunal System. In this way, the labor dispute resolution system is undergoing great change. This is also conceivably the process
of bringing about the »legalization (Verrechtlichung)38 RI ODERU UHODWLRQV©
which has been long observed in the world of labor law.
Even in normal civil lawsuits, hearing durations have recently been shortened, and the time, cost, and mental burdens on the parties – particularly workers – are clearly less onerous than in past trials. That in itself is commendable.
Meanwhile, another important purpose of dispute resolution is bringing about
appropriate resolutions in which justice is served, but we must not ignore the
IDFWWKDWWKLVWHQGVWREHVDFUL¿FHGRIWHQWRVSHHGLQHVV39 This is a major issue
in the matter of introducing a system for the monetary resolution of invalid
dismissals. How to reconcile these is a problem which continually plagues the
dispute resolution system, especially resolutions by court trials.

38 1LVKLWDQLª1LKRQQLRNHUX5RXGRX)XQVRX.DLNHWVX6KLVXWHPX©>ª7KH/DERU'LVSXWH5HVROXWLRQ6\VWHP
LQ-DSDQ©@LQ,VKLEH0DWVXPRWR HGV Hou no Jitsugen to Tetsuzuki>Realization and Procedure of Law@
1993, 279 ff.
39 On the presence of such problems in recent labor-related precedents, see: Wada, H. »Roudou Hanrei kara
0LHWHNXUX0RQR©>ª:KDW:H&DQ'LVFRYHUIURP/DERU5HODWHG3UHFHGHQWV©@Roudou Houritsu Jumpou
1645 (2007), 5.
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A. Einleitung
In Griechenland stellen die leitenden Angestellten eine wenig zahlreiche
Gruppe dar. Dies ist darauf zurückführen, dass die Mehrheit der griechischen Betriebe eine kleine Zahl von Arbeitnehmern beschäftigt. So kommt
es dazu, dass die Betriebseinstellung der leitenden Angestellten nicht mehr
von großer Bedeutung ist1. Betreffende Nachforschungen stellen fest, dass nur
2 % ungefähr der griechischen tätigen Unternehmen einen Personalbestand
von mehr als 50 Arbeitnehmern beschäftigen2. Stattdessen werden viele Betriebsangehörige, die in einem Arbeitsverhältnis zu dem Betriebshaber stehen, als leitende Angestellte charakterisiert, obwohl sie von den beteiligten
Berufskreisen nicht als leitende Angestellte angesehen werden können. Dadurch kann der Arbeitgeber nämlich die Zulage für Arbeitseinsatz während
des Bereitschaftsdienstes für die Nachtarbeit und für Sonn- und Samstagsarbeit vermeiden.
B. Die Gesetzesentstehung – Das Gesetzgebungsverfahren
Im Gegensatz zu den übrigen europäischen Ländern, wie zum Beispiel
Spanien3, Italien4 und natürlich Deutschland5, hat der griechische Gesetz1 Hromadka Wolfgang, Das Recht der leitenden Angestellten, 1979, S. 28 ff., 91 ff., Wiedemann Herbert, Die
»arbeitgeberähnlichen« leitenden Angestellten im Betriebsverfassungsrecht, RdA 1972, 91.
 ȃDFKGHUYRULJHQ5HJXOLHUXQJGHU*HZHUNVFKDIWV$XVOHJXQJ*QXU8QWHUQHKPHQPLWHLQHU%HOHgenschaft von mehr als 50 Arbeitnehmer konnten Betriebsverfassungen gründen. Beschäftigte Arbeitnehmer
in kleineren Unternehmen konnten nur in Industrieverbände teilnehmen und durch Branchentarifverträge
zuständig sein.
3 Zum spanischen Recht vgl. Müller Jan-Freerk, Die Rechtsstellung der leitenden Angestellten im spanischen
Arbeitsrecht, (Diss.), 2000.
4 Zum italienischen Recht vgl. Henrichel Erhard, Die leitende Angestellten (dirigenti) im italienischen Arbeitsrecht (diss.), 1999.
5 Zum deutschen Recht vgl. Hromadka Wolfgang, Das Recht der leitenden Angestellten im historisch-gesellschaftlichen Zusammenhang, 1979, Martens Klaus-Peter, Das Arbeitsrecht der leitenden Angestellten, 1982.
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JHEHU GHQ EHUXÀLFKHQ 6WDWXV GHU OHLWHQGHQ$QJHVWHOOWHQ XQG GHUHQ EHWULHEVYHUIDVVXQJVUHFKWOLFKHQ 5HFKWH XQG 3ÀLFKWHQ QLFKW PLW HLQHU EHVWLPPWHQ DUbeitsrechtlichen Vorschrift geregelt. Als geltende Gesetzgebung wird das Internationale Übereinkommen von Washington befolgt, welches die leitenden
Angestellten von den Vorschriften über die Arbeitszeit ausnimmt. Nach griechischem Arbeitsrecht gelten für die leitenden Angestellten keine gesetzlichen
Sonderregelungen, wie zum Beispiel Vorschriften über die Einstellung, die
Regelung des Arbeitsverhältnisses, das Probearbeitsverhältnis und die Probezeit, die Beförderungsregeln, den Erholungsurlaub oder die Kündigung und
die Kündigungserklärung7. Dazu existieren keine Sonderregelungen, obwohl
die leitenden Angestellten als eine besondere Arbeitnehmergruppe betrachWHW ZHUGHQXQGVLFKYRQGHP$QJHVWHOOWHQ8QWHUQHKPHUQXQG GHQ$UEHLWHUQ
unterscheiden.
Zusätzlich gibt es auch keine gesetzliche Rechtsvorschrift für ihre kollektive Vertretung, sowie auch nicht für ihre Beteiligung in der OrganisatiRQVIRUPGHU*HZHUNVFKDIWHQ$QZHQGXQJ¿QGHWQXUGLH9RUVFKULIWGHV$UWLNHOV $EV GHV*HVHW]HV1DFKGLHVHU9RUVFKULIWZHUGHQYRQ
der Organisationsform der Gewerkschaft nicht nur die Arbeitgeber ausgenommen, sondern (durch teleologische Auslegung ermittelt) auch diejenigen, die
innerhalb der Gewerkschaft die Arbeitgeberinteressen vertreten können.
C. Die Rechtsprechung
In allen Regeln des griechischen Arbeitsrechts werden leitende Angestellte
als Arbeitnehmer betrachtet8. Da jedoch für das Rechtsgebiet der leitenden
Angestellten keine detaillierte gesetzliche Sonder-Grundlage besteht, ist die
Rechtsprechung von herausragender Bedeutung um diese Regelungslücke
GXUFK5HFKWVIRUWELOGXQJ]XVFKOLHHQXQGGHQEHUXÀLFKHQ6WDWXVGHUOHLWHQGHQ
Angestellten zu entwickeln. Unabhängig von der notwendigen Erarbeitung
einer detaillierten gesetzlichen Grundlage des Begriffsstatus der leitenden
Angestellten, der auch andere Rechtsordnungen beschäftigt und trotz KoGL¿]LHUXQJ HLQHU /$1 5HJHOXQJV9RUVFKULIW9, ist es weiterhin Aufgabe der
Rechtsprechung durch rechtskräftige Entscheidungen die Rechtsunsicherheit
bei den den Themen des Erholungsurlaubs der leitenden Angestellten und ihrem Bedürfnis nach eigenen Interessenvertretungen in der Gewerkschaft zu
beheben. Zu diesen Fragen hat die Rechtssprechung folgende Feststellungen
getroffen:

 'HU,07 ,QWHUQDWLRQDOH$UEHLWVYHUWUDJ ZXUGHGXUFK*UDWL¿]LHUWXQGWUDWDOVLQWHUQHV5HFKWLQ
Kraft.
 %*+'(1%*$WKHQV'(1
 =HUGHOLV'LPLWULRV,QGLYLGXDODUEHLWVUHFKW6%*+((UJ'
9 Richardi Reinhard, Der Begriff des leitenden Angestellten. AuR 1991, 33 ff.
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I. Merkmale der leitenden Angestellten:
Die Rechtsprechung knüpft an besonderen Kriterien um den Begriff der leitenden Angestellten zu präzisieren:
1. Nach Stellung im Unternehmen:
Leitender Angestellter ist, wer nach Arbeitsvertrag und Stellung im Unternehmen (oder im Betrieb) eine umfassende Generalvollmacht (Prokura) hat,
die ihn von den anderen Arbeitnehmern differenziert. Regelmäßig nimmt er
sonstige Aufgaben wahr, die für den Verlauf und die Entwicklung des Unternehmens (oder eines Betriebs) von großer Bedeutung sind10. Öfters werden
Vorstandsmitglieder einer Aktiengesellschaft, die aufgrund von Arbeitsverträgen mit dem Vorstand tätig werden, als leitende Angestellte angesehen11.
2. Leitende Funktion – Autonomie
Leitende Angestellte sind vor allem Arbeitnehmer mit Arbeitgeberfunktionen, die im Rahmen einer allgemeinen Weisungsgebundenheit verbundene
Arbeitsleistungen erbringen und nach freier Entschließung arbeiten, dies im
Gegensatz zu den Angestellten-Arbeitnehmern, denen die Leitungsaufgaben
und Verantwortung durch verbindlichen Weisungen übertragen werden12.
3. Gehalt-Jahresarbeitsentgelt
Aufgrund der Wahrnehmung von verantwortungsvollen unternehmerischen
Aufgaben ist es gerechtfertigt, dass die leitenden Angestellten ein regelmäßig überdurchschnittliches Gehalt halten, welches höher ist als bei anderen
Angestellten. Nach Meinung der Rechtsprechung führt der Bezug eines überGXUFKVFKQLWWOLFKHQ-DKUHVHLQNRPPHQV]XU4XDOL¿NDWLRQHLQHV$UEHLWQHKPHUV
als leitender Angestellter13.
'LH HUZlKQWHQ .ULWHULHQ PVVHQ QLFKW NXPXODWLY EHVWHKHQ 'LH Ǽ[LVWHQ]
von nur einem dieser Kriterien reicht aus um jemanden die Eigenschaft des
leitenden Angestellten zuerkennen zu können14.
Auf diese Grundlage bezeichnet die Rechtsprechung als leitende Angestellte die Direktoren einer Zweigniederlassung einer Bank15.

10 %*+((UJ'%*+(OO'%*+((UJ'
2/*3LUDHXV$UPHQRSRXORV
11 %*+'(1%*+(OO'%*+'(1 (OO'
%*+(OO'%*+'(1%*+((UJ'
210, Brox Hans, Leitende Angestellte als Aufsichtsmitglieder des Unternehmens, Festschrift für Ficker,
VII+HQVVOHU0DUWLQ'DV$QVWHOOXQJVYHUKlOWQLVGHU2UJDQPLWJOLHGHU5G$±
12 %*3LUDHXV$UPHQRSRXORV
13 %*+(OO'%*+'(1%*+((UJ'
14 %*+(OO' ((UJ'2/*3LUDHXV'((
15 %*+((UJ'
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4. Erholungsurlaub
Sonderbar erscheint es, dass die Rechtsprechung den Erholungsurlaub mit
den zeitlichen Grenzen der Arbeit verwechselt. Aus diesem Grund wird auf
die leitenden Angestellten nicht das Recht auf Erholungsurlaub anerkannt
und auch nicht angewendet. Die Rechtslehre stimmt zu dieser Position
jedoch nicht zu17. Der Ausschluss von dem Recht auf Erholungsurlaub im
Einklang mit der Rechtsprechung verstößt gegen das Unionsrecht, insbeVRQGHUH JHJHQ $UW GHU 5LFKWOLQLH2UGQXQJ  XQG JHJHQ $UW
Abs. 2 der Charta der Grundrechte der Europäischen Union. In der Praxis
ist es jedoch üblich, dass eine Betriebsvereinbarung oder einzelvertragliche
Abrede über den Erholungsurlaub in den individuellen Arbeitsverträgen der
leitenden Angestellten dies vorsieht, damit auch die leitenden Angestellten
diesen Rechtsanspruch durchsetzen können. Regelmäßig bedeutet das, dass
diese Regelung den Vorrang vor den gesetzlichen Arbeitnehmer-Regelungen
genießt.
5. Teilnahme – Organisationsform der Gewerkschaften
Eine uneinheitliche Rechtsprechung über die Teilnahme der leitenden
Angestellten in der Organisationsform der Gewerkschaften hat ihre Spuren
hinterlassen. Auf der einen Seite stellen manche Gerichtsentscheidungen
IHVW GDVV GLHVHV 5HFKW LQ GLHVHP )DOO NHLQH$QZHQGXQJ ¿QGHQ NDQQ 0LW
der Herausnahme der leitenden Angestellten aus der Gewerkschaftsverfassung sollte sichergestellt werden, dass die Interessen und die Vorteile des
Arbeitgebers nicht durch seine Vertrauten vertreten werden können18. Mit
einer teleologischen Auslegung berufen sich diese Gerichtsentscheidungen
DXI GDV *HZHUNVFKDIWVJHVHW] $UW $EV *   GK DXI GLH
entsprechende Vorschrift, die ausdrücklich die Arbeitgeber-Teilnahme verbietet. Andererseits erklären manche Gerichtsentscheidungen dieses Recht
jedoch als selbstverständlich19. Dieselbe Ambiguität herrscht auch über das
Streikrecht der leitenden Angestellten. Natürlich betrachtet man das als gerechtfertigt, denn Streikrecht und Tarifautonomie der Berufsverbände stehen
unabhängig nebeneinander20. Sinnfälliger wäre es, wenn die leitenden Angestellten aus den Gewerkschaften ausgenommen sind und ihre Koalitionsfreiheit durch eine eigene Betriebsverfassung ausschließlich für leitenden

 %*+  '(1  %*+ '(1   %*+  '(1  
%*+ ((UJ'   %*+ ((UJ'  %*+  (OO'   Ú
%*+'((%*+ǼU,35 '((
17 .DORPLULV 'LPLWULRV ((UJ'   1WDVLRV /HRQLGDV $UEHLWVYHUIDKUHQVUHFKW ǹ  V 
Papadimitriou Kostas, DEN 1994, 1148.
18 $*(OHXVLV'(1/*$WKHQV'((
19 ǺȜ %*+  '(1   /*$WKHQV  ((UJ'   GLH GLH $*$WKHQV
 ((UJ' EHVWlWLJWH
20 Martens Klaus-Peter, Das Arbeitsrecht der leitenden Angestellten,1982, S. 423 ff.
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Angestellten (Sprecherverfassungen)21 erfüllen und ihre Bedürfnisse durch
eigene Interessenvertretungen wirksam wahrnehmen lassen22.
Damit sollte abschließend nach außen sinnfällig werden, dass die RechtVSUHFKXQJ HLQHUHVWULNWLYH$XVOHJXQJDXIGLH'H¿QLWLRQGHUOHLWHQGHQ$QJHstellten übernimmt. Nach Auffassung der Rechtsprechung ist die Existenz der
OHLWHQGHQ$QJHVWHOOWHQPLWJURHQ8QWHUQHKPHQYHUNQSIWKLQJHJHQEHJQVtigt die Charakterisierung als leitende Angestellte die Interessen des ArbeitJHEHUVZHLOGLH$UEHLWV]HLWUHJHOXQJDXIVLHNHLQH$QZHQGXQJ¿QGHW
D. Nachwort
Die Übersicht über den Rechtsstatus der leitenden Angestellten lässt zu
dem Schluss gelangen, dass trotz Regelungslücken in den arbeitsrechtlichen
Vorschriften des geltenden Gesetzes die Rechtsprechung eine restriktive
Auslegung des Begriffs der leitenden Angestellten bevorzugt, weil sie einerseits wahrnimmt, das ihre Präsenz mit der Existenz von großen Unternehmen verknüpft ist, während gleichzeitig ihre Charakterisierung den Arbeitgebern nützlich ist, weil die Arbeitszeitregelung auf sie keine Anwendung
¿QGHW
Darüber hinaus ist die Rolle der Rechtsprechung auch in Ländern, in deQHQHLQHHLQVFKOlJLJH5HJHOXQJNRGL¿]LHUWLVWYRQJUXQGOHJHQGHU%HGHXWXQJ
im Hinblick auf die Erarbeitung des Begriffes der leitenden Angestellten23.

21

Zum Beispiel in Deutschland mit der ULA (Union der Leitende Angestellte), aber auch in Frankreich mit
der CGC (Conferedation Generale de Cadre).
22 Sideris Dimitrios, Der Beruf-Status der leitenden Angestellten, 2005, S. 130.
23 Zöllner Wolfgang, Zur Abgrenzung der leitenden Angestellten im Sinn des Betriebsverfassungsrechts, dargelegt am Beispiel der Angestellten Wirtschaftsprüfer, Gedächtnisschrift für Rolf Dietz, 1973, s. 377 ff.,
Birk Rolf, Der leitende Angestellten. Einige rechtsvergleichende Bemerkungen, RdA 1988, s. 211 ff.
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Zum Gedenken an Robert Rebhahn
Robert Rebhahn ist am 30.1.2018 verstorben. Mit seinem Tod verliert der
ohnehin kleine Kreis der deutschsprachigen Arbeits- und Sozialrechtler, die
am internationalen Austausch und der internationalen Dimension ihrer Wissenschaft interessiert sind, eines seiner herausragenden Mitglieder, viele aus
diesem Kreis verlieren einen inspirierenden Gesprächspartner und einige einen Freund.
Robert Rebhahn begann seine wissenschaftliche Karriere an der Universität Linz, wo er sich für die Fächer Arbeitsrecht, öffentliches Dienstrecht und
Sozialrecht habilitierte. Er wurde dann außerordentlicher und später ordentlicher Professor an der Universität Klagenfurt, um schon kurz danach einem
Ruf an die Humboldt-Universität in Berlin zu folgen. Er kehrte aber nach
Österreich zurück und übernahm 2003 die Nachfolge von Theodor Tomandl
und einen Lehrstuhl für Arbeits- und Sozialrecht an der Juristischen Fakultät der Universität Wien. Rufe nach München und Salzburg lehnte er ab. Er
hatte seine universitäre Heimat gefunden, eine Heimat, die ihm auch außerhalb der Universität intellektuellen Austausch und kulturelle Genüsse bot,
obwohl er sich die Suche nach ihr im Verlaufe seiner Karriere immer wieder
ebenso wenig einfach gemacht hatte wie die Suche nach wissenschaftlichen
Erkenntnissen.
Robert Rebhahn war ein Gelehrter im besten Sinne, und wenn das Wort
Universalgelehrter heute noch gebraucht werden kann, dann traf es auf ihn
zu wie auf wenige andere. Seine Interessen beschränkten sich nicht auf einzelne Rechtsgebiete; er forschte nicht nur im Arbeitsrecht, sondern auch
im allgemeinen Europarecht, setzte sich mit verfassungsrechtlichen Fragen
auseinander und schrieb unter anderem – seine Publikationsliste ist höchst
eindrucksvoll und seine Produktivität blieb trotz schwerer Krankheit bis
zum Ende ungebrochen, siehe nur seine im Dezember 2017 erschienene anregende Monographie zur Freizügigkeit – etwa auch eine bahnbrechende
Arbeit zum Staatshaftungsrecht. Seine Interessen waren nicht auf einzelne
Rechtsordnungen beschränkt; er eröffnete sich und seinen Lesern vergleichende Perspektiven, hielt Vorträge an verschiedensten Orten auf der Welt,
beteiligte sich an internationalen Konferenzen und europäischen Netzwerken. Seine Interessen gingen zudem über die disziplinären Grenzen hinaus;
er suchte den Austausch mit anderen Wissenschaftlerinnen und Wissenschaftlern, seien es Philosophen, Ökonomen, Historiker oder Mediziner. Was
ihn vor allem auszeichnete, waren seine nie zu bändigende Neugier und die
ernsthafte Suche nach dem Grund der Dinge, die er aber zunächst in jedem
Fall vorher sorgfältig und bis ins letzte Detail erfasst hatte. Er vertrat klare,
durchdachte Positionen und war, ganz wörtlich genommen, meinungsbildend. Das aber schloss die Auseinandersetzung mit anderen Meinungen nicht
aus. Im Gegenteil: Schon seine Freude an einem offenen Diskurs hätte es
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ihm nicht erlaubt, nicht auch andere Positionen anzuerkennen und gegebenenfalls auf eine Korrektur der eigenen zu verzichten.
Robert Rebhahn war ein höchst anregender und origineller Gesprächspartner, interessiert an den großen Schicksalsfragen der Menschheit, aber eben
auch an anderen Menschen und deren persönlichen Schicksalen. Man konnte
von ihm lernen, man konnte mit ihm streiten und sich auch über ihn ärgern,
der Austausch mit ihm aber war in jedem Fall bereichernd. Dass wir ihn nicht
fortsetzen können, macht sehr traurig.
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